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ITPOIIEAYPA B MEJKAYHAPOAHOM LIEHTPE
10 YPETYAUPOBAHMIO MTHBECTULIMOHHBIX CIIOPOB

E. B. BABKHUHAY, M. B. XOMEHKO?

1)}I;eﬂopyccram 20cydapcmeeHHblli yHugepcumem, np. Hezasucumocmu, 4, 220085, e. Munck, Benapyco
DKPMG LLP, MnmepHawmn Jpatis, 1676, 22102, e. Maknun, Bupdscurus, CLIA

WccnemyroTcest apOUTpaskHast M MPUMUPUTETbHAS TPOLIeAYPhI U IPUMEHMMOe ITpaBo B MeskayHapogHOM I[eHTpe I10 ype-
TYIMPOBAHUIO MHBECTUIIMOHHBIX CTIOPOB. CPAaBHMUBAIOTCS apOUTPasKHAS M TIPUMUPUTENIbHAS TPOLIEAYPhl. AHATU3UPYIOTCS
MIPEMMYIIECTBA U HEIOCTATKY KaskA 0l 3 HUX, IPUBOJSTCS Pas3/IMUHbIE ITOAXOIbI COCTABOB apOMTpaka K MPUMEHEHIIO HOPM

MEXIOYHapOAHOIO ITpaBa ITPU pas3pelieHn CIIOpOB B IEHTPe.

Knioueesle cno6a: iHBeCTULIVIOHHBI CIIOp; ap6I4Tpa>K; Meouanns; Me)K,Z[yHapO,E[Hbe/] LIEHTP I10 YPEeryJampoBaHNIO MHBE-

CTULVIOHHBIX CIIOPOB; IIPMMEHNMMOe ITPaBo.

ICSID procedure

The procedure of an investment dispute settlement
is governed by chapters 3 and 4 of the ICSID Con-
vention, the Rules of Procedure for the Institution of
Conciliation and Arbitration Proceedings (“Institution
Rules”), the Rules of Procedure for Arbitration Proce-
edings (“Arbitration Rules”), and the Rules of Procedure
for Conciliation Proceedings (“Conciliation Rules”) ap-
proved by written vote of the Administrative Council.

Normally, if the parties intend to continue their
cooperation upon settlement of their dispute, conci-
liation is considered a more appropriate means of in-
vestment dispute resolution. On the other hand, the
parties would normally resort to arbitration if they do
not anticipate pursuing their business relationship.

Conciliation proceedings are initiated by a written
request for conciliation of one of the parties addressed
to the Secretary-General. The request should contain
information concerning the issues in dispute, the iden-
tity of the parties and their consent to conciliation in
accordance with the rules of procedure for the insti-
tution of conciliation and arbitration proceedings. If
necessary requirements (i. e., ratione voluntaris, ratione
materiae, and ratione personae) are met and after the
request for conciliation is registered, the parties con-
stitute a conciliation commission (the “Commission”)
by appointing a sole conciliator or any uneven number
of conciliators as agreed by the parties. Where the par-
ties do not agree on the number of conciliators and the
method of their appointment, the Commission consists
of three conciliators — one conciliator is appointed by
each party and the third, the president of the Commis-
sion, is appointed by agreement of the parties. If the
Commission is not constituted within 90 days or any
other period as agreed by the parties, the Chairman of
the Administrative Council appoints the conciliator or
conciliators not yet appointed.

It is worth mentioning that when the ICSID Con-
vention was drafted, one of the suggestions was to in-
clude the requirement for the parties to submit a joint
request for conciliation. The rationale of this sugges-
tion premised on the nature of conciliation that gener-

ally requires a higher level of cooperation between the
parties to initiate this type of dispute resolution pro-
cedure. However, the final language of the provision
that regulates the procedure of submitting a request
for conciliation did not include the suggested joint
request requirement and is identical to the respective
arbitration provision.

The detailed requirements to contents of the re-
quest for conciliation are found in the Institution rules
[1]. Specifically, under Rule 2 of the Institution rules,
the request should designate each party to the dispute
and state the address of each party, and, if one of the
parties is a constituent subdivision or agency of a Con-
tracting State, the request should indicate that it has
been designated to the Centre by that State. Moreover,
it is required that the request indicate the date of con-
sent to submit a dispute to ICSID and the instruments
in which it is recorded. If the parties gave consent on
different dates, the request should indicate the latest
date of one of the parties’ consent. It is also required
to include information on nationality of the investor
party to the dispute as of the date the request if filed
as well as information concerning issues in dispute to
confirm that the Centre has jurisdiction over it (speci-
fically, that there is a legal dispute between the parties
that arises directly out of an investment). In addition,
in accordance with Rule 3 of the Institution rules, the
request may also include any other information with
regard to the dispute, for example, the number of con-
ciliators or arbitrators and the method of their ap-
pointment. It is also recommended that the claimant
presents the case on the merit by including complete
statement of facts underlying the dispute [2, p. 21].

Even though the Institution Rules contain detailed
requirements to the contents of the request, the claim-
ant may consult with the Centre on this matter prior
to filing the request [3, p. 450-457]. Advance con-
sultations prior to submitting the request allow the
claimant to clarify points that need to be addressed
in the request and reduce the risk of refusal to re-
gister the request by the Secretary-General [2, p. 23].
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When the ICSID Convention was drafted, it was pro-
posed that its provisions allow the claimant to make
amendments in the filed request that does not con-
form to the requirements or to supplement an incom-
plete request [3, p. 774]. This suggested provision was
included in the final language of the ICSID Conven-
tion and, accordingly, if the contents of the claimant’s
request does not meet certain formal requirements or
misses any required information, the Secretary-Ge-
neral gives the claimant an opportunity to correct or
supplement the request. For example, in Fedax N. V. v.
Bolivarian Republic of Venezuela, the Secretary-General
sent an acknowledgement of receipt of the request to
the claimant and at the same time, required that the
request be supplemented with address of the other
party in accordance with Rule 2(1)(a) of the Institution
rules. On the same day, the requesting party provided
the Centre with the missing information and the Sec-
retary-General transmitted a copy of the request and
the accompanying documentation to the other party in
accordance with Rule 5(2) of the Institution rules the
following day [4].

The request and supporting documents should be
accompanied by five additional signed copies, un-
less the Secretary-General requires that more copies
be provided (Rule 4 of the Institution rules). All the
documents should be in a language approved for the
proceeding in question or accompanied by a certified
translation into this language (Rule 30 of the Adminis-
trative and Financial Regulations).

Once the request is registered and the Conciliation
Commission is properly appointed, the Commission
works with the parties to clarify the facts and circum-
stances of the dispute in question and to suggest terms
of mutually acceptable solution. To achieve this goal,
on different stages of the conciliation proceeding, the
Commission proposes various options of the parties’
dispute resolution. This procedure is relatively flexible
and allows the parties to reach an agreement in a va-
riety of ways. In particular, unlike in arbitration, the
Conciliation Commission is not strictly bound by the
norms of substantive law, including provisions of the
investment treaties. For example, the Commission may
propose that, instead of resorting to remedies provided
in multilateral and bilateral investment treaties, par-
ties consider and negotiate benefits of their potential
cooperation on a new investment project. Parties to
conciliation proceedings, in turn, are expected to co-
operate in good faith with the Commission and consid-
er its recommendations.

In addition to comparative flexibility of the proce-
dural norms, parties also benefit from predictability
with respect to the expenses that they bear as a result
of resolving their dispute through conciliation with the
Centre. Specifically, in accordance with Article 61(1) of
the ICSID Convention, in conciliation proceedings, the
fees and expenses of members of the Commission and
the charges for the use of the facilities of the Centre
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are borne equally by the parties. In contrast, in arbi-
tration proceedings, the Tribunal first assesses the ex-
penses incurred by the parties in connection with the
proceedings and decides how such expenses should be
allocated (Article 61(2) of the ICSID Convention).

When the parties reach an agreement, the Concili-
ation Commission prepares a report that includes the
issues in dispute and terms and conditions of the par-
ties’ agreement. However, if at any stage of the pro-
ceedings, the Commission finds that there is no like-
lihood of reaching agreement by the parties, it closes
the proceeding and prepares a report recording the
failure of the parties to reach an agreement. In oth-
er words, the result of the Conciliation Commission’s
work is typically either reaching an agreement by the
parties or concluding that such agreement cannot be
reached. In addition, if one of the parties fails to ap-
pear or participate in the proceeding, the Commission
gives a notice to the parties and closes the proceed-
ing by drawing up its report to record the failure of the
party to appear or participate.

Notwithstanding the benefits of conciliation, only
two percent of the disputes registered with the Centre
were resolved through conciliation. More specifically,
according to the information published on the official
ICSID website, conciliation practice of the Centre is
limited to ten disputes. In eight cases, the Concilia-
tion Commissions drew reports and two of the cases
are currently under consideration. This infrequent re-
course to conciliation proceedings as compared to ar-
bitration can be explained by a non-binding character
of a report drawn by the Conciliation Commission and
absence of a mechanism of legal enforcement and re-
cognition of an agreement that the parties reach in the
course of conciliation proceedings.

Independent of the results of the Conciliation Com-
mission’s work, at any point of the conciliation proce-
edings, the parties may resort to arbitration. The pro-
cedure of initiation of the arbitration proceedings is
analogous to conciliation. Specifically, a party submits
a written request for arbitration containing an issue at
dispute, information on both parties, and their consent
to arbitration in accordance with the Institution rules
to the Secretary-General. As in conciliation proceed-
ings, an arbitration Tribunal consists of a sole arbi-
trator or any uneven number of arbitrators appointed
by the parties. If the parties have not agreed upon the
number of arbitrators and the method of their appoint-
ment, the Tribunal consists of three arbitrators — one
is appointed by each party and the third, the president
of the Tribunal, is appointed by agreement of the par-
ties. If the Tribunal is not constituted within 90 days
after notice of registration of the request has been dis-
patched or any other period as agreed by the parties,
the Chairman of the Administrative Council appoints
the arbitrator or arbitrators not yet appointed shall at
the request of either party and after consulting both
parties in accordance with Article 38 of the ICSID Con-
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vention. Arbitrators appointed by the Chairman in the
manner described above should not be nationals of the
Contracting State party to the dispute or of the Con-
tracting State whose national is a party to the dispute.

The provisions of the ICSID Convention require
that the majority of the arbitrators are not nationals of
the Contracting State party to the dispute or the Con-
tracting State whose national is a party to this dispute.
This requirement, however, does not apply if the sole
arbitrator or each individual member of the Tribunal
has been appointed by agreement of the parties.

Arbitrators of the Tribunal have broad powers as
compared to conciliators. For example, the Tribunal
may request that the parties produce documents or
other evidence as well as independently visit the scene
connected with the dispute and conduct such inquir-
ies there as it deems appropriate. On the other hand,
the Tribunal’s authority related to enforcement of its
awards is limited. Specifically, the Tribunal is not au-
thorized to take any coercive measures directed at en-
forcement of its award but may only advise the parties
on any additional measures to ensure enforcement by
each of the parties.

An arbitration award that is rendered by a majority
of the votes of all the members of the Tribunal should
address every question submitted to the Tribunal and
should state the reasons upon which it is based. An
award is required to be signed by all members of the
Tribunal. However, any of the members of the Tribu-
nal, whether or not he or she dissents from a majority
vote, may attach an individual opinion or a statement
of a dissent to the award. The award is published only
upon the consent of the parties (Article 48(5) of the
ICSID Convention).

The Secretary-General promptly dispatches certi-
fied copies of the award to the parties. In accordance
with Article 49(1) of the ICSID Convention, the award
is deemed to have been rendered on the date on which
the certified copies were dispatched.

Upon the request of any of the parties made within
45 days after the award was rendered, the Tribunal may
decide any question which it had omitted to decide in
the award, and should rectify any clerical, arithmetical
or similar errors in the award, which becomes part of
the award and is notified to the parties in the same
manner as the award.

As opposed to a report issued by the Conciliation
Commission, the Tribunal’s award is binding on the
parties and is not subject to an appeal.

The Tribunal may revise the award upon written
application of a party if this party discovered a new fact
that would decisively affect the award, provided that
the Tribunal and the applicant did not know of that
fact when the award was rendered and that the appli-
cant’s ignorance of it was not due to negligence. This
application should be submitted within 90 days after
the party discovered of such fact and in any event no
later than within three years after the date on which

the award was rendered. In addition, if possible, the
request to revise the award should be submitted to the
Tribunal which rendered that award. If not possible,
however, a new Tribunal is constituted in the manner
described above.

Either party may request annulment of the award in
writing based on one or more of the following grounds
listed in Article 52(1) of the ICSID Convention:

1) that the Tribunal was not properly constituted;

2) that the Tribunal has manifestly exceeded its po-
wers;

3) that there was corruption on the part of a mem-
ber of the Tribunal;

4) that there has been a serious departure from
a fundamental rule of procedure;

5) that the award has failed to state the reasons on
which it is based.

The procedure of filing of an application to request
annulment is governed by Article 52 of the ICSID Con-
vention. Specifically, an application requesting annul-
ment of the award should be made within 120 days after
the date on which such award was rendered. However, if
annulment is requested on the ground of corruption it
should be made within 120 days after discovery of the
corruption but in any event within three years after the
award was rendered.

Upon receipt of the request of annulment of the
award, the Chairman of the Administrative Council ap-
points an ad hoc Committee of three persons from the
Panel of Arbitrators. None of the members of the ad
hoc Committee should (i) be a member of the Tribunal
which rendered the award, (ii) be of the same nationa-
lity as any such member, (iii) be a national of the State
party to the dispute or of the State whose national is
a party to the dispute, (iv) have been designated to the
Panel of Arbitrators by either of those States, or (v) or
have acted as a conciliator in the same dispute. The ad
hoc Committee has the authority to annul the award
or any of its part on any of the grounds discussed
above. The Committee may also stay enforcement of
the award pending its decision if it considers that the
circumstances so require. If the award is annulled the
dispute should be submitted to a new Tribunal at the
request of either party.

According to the 2016 Annual Report issued by the
Centre, only 15 arbitration awards rendered by the IC-
SID Tribunals were annulled in 2016, five of which in
totality and ten - in part, which evidences their high
quality [5, p. 38].

Each Contracting State should recognize an award
rendered by the ICSID Tribunal as binding and en-
force the pecuniary obligations imposed by that award
within its territories as if it were a final judgment of
a court in that State. Moreover, in accordance with Ar-
ticle 54(3) of the ICSID Convention, execution of the
award is governed by the laws concerning the execution
of judgments in force in the State in whose territories
such execution is sought. Article 54(4) further clarifies
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that the recognition and enforcement provisions con-
tained therein should not be interpreted as derogating
from the law in force in any Contracting State relating
to immunity of that State or of any foreign State from
execution. Accordingly, the ICSID Convention does
not provide an effective mechanism of enforcement
of the awards rendered by the arbitration Tribunals.
In practice, a Contracting State that is a party to an

investment dispute settled through the ICSID arbitra-
tion mechanism could refuse to enforce the Tribunal’s
award in its territory. For example, in Liberian Eastern
Timber Corporation v. Republic of Liberia, Liberia who
was a party to the dispute refused to recognize the IC-
SID Tribunal’s award in favour of the foreign investor.
As a result, the foreign investor had to resort to the
domestic U.S. court for enforcement of this award.

Applicable law

Pursuant to Article 42(1) of the ICSID Convention,
the Tribunal decides a dispute in accordance with such
rules of law as agreed by the parties. In the absence
of such agreement, the Tribunal applies the law of
hosting Contracting State party to the dispute as well
as “such rules of international law as may be appli-
cable”.

Accordingly, because of participation of parties of
different legal nature in ICSID investment disputes -
a Contracting State on one side and a foreign inves-
tor on the other, — the ICSID Tribunals apply both in-
ternational and domestic civil norms and principles
[6, p. 74].

Article 42(1) of the ICSID specifies a priority of appli-
cable sources of law — domestic law of the host Contrac-
ting State, then — international law norms. In accordance
with doctrine [6, p. 75] and the ICSID precedent (e. g,
SPPv. Arab Republic of Egypt), the norms of internatio-
nal law apply in case of a gap in the applicable domes-
tic law or a conflict between the domestic and interna-
tional law. Accordingly, the norms of international law
play the complementary (or supplemental) and correc-
tive functions [3, p. 623]. Interestingly, in its Award in
Wena Hotels Ltd. v. Arab Republic of Egypt (ICSID Case
No. ARB/98/4), the Tribunal observed that different ap-
proaches on the role of international law as a source
of law in the ICSID proceedings had been taken, i. e.,
either restricting its role or applying it broadly and, in
turn, restricting the role of the host State’s law. The
Tribunal further noted that the use of the word “may”
in the second sentence of Article 42(1) cited above in-

dicates that the Convention does not draw a sharp line
for the distinction of the respective scope of interna-
tional and of domestic law and, correspondingly, that
this has the effect to confer upon the Tribunal a certain
margin and power for interpretation. The Tribunal in
Autopista Concesionada de Venezuela, C. A. v. Bolivarian
Republic of Venezuela [7] dissented the position taken
by the Tribunal in Wena Hotels and refused to surpass
the corrective and supplemental functions of interna-
tional law, concluding that the arbitration proceeding
was based on the contract between the parties and not
on a treaty.

Generally, the ICSID Tribunals are reluctant to ap-
ply domestic norms that in any way restrict any of the
party’s rights for a dispute resolution, such as, for ex-
ample, statute of limitation provisions. In Wena Hotels,
for example, the Tribunal refused to apply a domestic
three-year statute of limitation noting that that “mu-
nicipal statutes of limitation do not bind claims before
an international tribunal”.

Further, in accordance with Article 42(2), the Tri-
bunal may not bring in a finding of non liquet based on
silence or obscurity of the law.

Finally, the Tribunal is authorized to decide a dis-
pute ex aequo et bono only if the parties so agree. In
practice, in a number of cases the Tribunals decided
disputes ex aequo et bono, including but not limited to
awards in Atlantic Triton Company v. People’s Revolu-
tionary Republic of Guinea (ICSID Case No. ARB/84/1),
S.A.R. L. Benvenuti & Bonfant v. People’s Republic of the
Congo (ICSID Case No. ARB/77/2).
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