
41

Международное право
International Law

О б р а з е ц   ц и т и р о в а н и я:
Коннова ЕВ. Установление правовой природы односто-
ронних актов государств. Журнал Белорусского государ-
ственного университета. Международные отношения. 
2018;1:41–47 (на англ.).

F o r  c i t a t i o n:
Konnova EV. Establishing the legal nature of unilateral 
acts of states. Journal of the Belarusian State University. In-
ternational Relations. 2018;1:41–47.

А в т о р:
Елена Владимировна Коннова  – кандидат юридиче-
ских наук; доцент кафедры международного права фа-
культета международных отношений.

A u t h o r:
Elena V. Konnova, PhD (law); associate professor at the 
department of international law, faculty of international 
relations.
elekon@tut.by

УДК 341.24.016

ESTABLISHING THE LEGAL NATURE  
OF UNILATERAL ACTS OF STATES

E. V. KONNOVAa

aBelarusian State University, 4 Niezaliežnasci Avenue, Minsk 220030, Belarus

There is a  well established proposition that an intent of a  State to be bound is a  primary criterion for establishing 
the legal character of a unilateral act. However, this proposition does not solve the problem of interpretation of a State’s 
intent to be legally bound and of determining whether a certain act is subject to unilateral acts of States regime. A range of 
unilaterally formulated statements and declarations are examined in the article with a view to reveal different aspects of the 
process of determination of legal nature of a particular act of a State. Based on results of consideration of negative security 
assurances, notifications on the adoption of legislative acts, promises of granting a visa-free regime, assurances to support 
the acceptance of a State in an international organization, suggestions are formulated concerning the evaluation of certain 
unilateral statements for qualifying them as legal acts.
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УСТАНОВЛЕНИЕ ПРАВОВОЙ ПРИРОДЫ  
ОДНОСТОРОННИХ АКТОВ ГОСУДАРСТВ
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Тезис о том, что намерение государства принять юридические обязательства является основным критерием для 
установления правового характера одностороннего акта, можно считать устоявшимся. Однако он не решает пробле-
мы толкования намерения государства быть юридически связанным и определения применимости режима односто-
ронних актов государств к конкретному акту. В статье проанализированы ряд заявлений и деклараций, сформули-
рованных в одностороннем порядке, с целью выявить различные аспекты процесса определения правовой природы 
акта государства. По результатам рассмотрения негативных гарантий безопасности, нотификаций о принятии за-
конодательных актов, обещаний предоставления безвизового режима, заверений в поддержке приобретения статуса 
в международной организации сформулированы предложения, касающиеся оценки отдельных односторонних за-
явлений для квалификации их в качестве правовых актов.

Ключевые слова: односторонние акты государств; одностороннее обещание; намерение государства.

It seems that some issues concerning unilateral 
acts of States in international law tend to become con-
sidered settled in the scholarship. For example, there is 
a need to distinguish between unilateral acts of States 
stricto sensu and non-autonomous acts which are per-
formed unilaterally, but are not capable of producing 
independent legal consequences corresponding to the  

manifested will. It seems highly unlikely that any 
scholar would argue today against the proposition that 
unilateral declarations may create legal obligations for 
their authors. It is also clear that among the unilat-
eral declarations there are those which possess only 
political meaning and do not give rise to any legal ob-
ligations. What seems to be agreed is that in order to 
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conclude whether a unilateral act of a State entails le-
gal consequences or bears only a political meaning it is 
necessary to assess its legal character. Yet the process 
of establishing the legal character of a unilateral dec-
laration requires additional consideration.

There are many scholarly works researching uni-
lateral acts of States, including quite recent pieces 
(for example, A.  Abashidze and M.  Ilyashevich [1], 
R. Kalamkaryan [2], S. Melnik [3], K. Skubiszewski [4], 
K. Zemanek [5], P. Saganek [6] et al.). The authors un-
derline the importance of distinguishing legal and 
political unilateral declarations and statements and 
point to an intention of a  State-author to be legally 
bound by the act as a primary criterion for establishing 
the legal character of this act [1, p. 38–40; 3, p. 84–85; 
7, p. 15–16]. However, the question of how to establish 
that intention did not receive enough attention.

As a result of almost 10 years of its work on the to
pic “Unilateral Acts of States”, in 2006 the UN Interna-
tional Law Commission (the “Comission”) has adopted 
the Guiding Principles applicable to unilateral decla-
rations of States capable of creating legal obligations. 
The Guiding Principles have utterly confirmed that 
“Declarations publicly made and manifesting the will 
to be bound may have the effect of creating legal ob-
ligations” (Principle 1). They also stated the necessi-
ty to take account of the content of such declarations 
and of the factual circumstances in which they were 
made in order to determine the legal effects of such 
declarations (Principle 3) and confirmed that “a uni-
lateral declaration entails obligations for the formulat-
ing State only if it is stated in clear and specific terms” 
(Principle  7). Indeed, taken altogether these provi-
sions may help to establish the intent of the State to 
be bound by its declaration. However, considering the 
importance ascribed by the States to the element of in-
tent in distinguishing between legal and political dec-
larations, it is regrettable that the Commission did not 
offer recommendations aimed at facilitating the pro-
cess of establishing such an intent other than pointing 
to clarity and specificity of the wording and the need 
to consider the factual context of the declaration. 

No wonder that the question of how to establish 
the intent of the State to be legally bound and thus 
to determine the legal character of the unilateral dec-
laration continues to be posed in a  straightforward 
manner in scholarly works published after the adop-
tion of the Guiding Principles by P.  Saganek (2016), 
Ch. Eckart (2012) and E. Kassoti (2015). Relevant parts 
in their monographs [6, p. 387– 437; 8, parts 1III – 1IV; 
9, p. 149 –168] indeed contribute to establishing clari-
ty in this regard. This article intends to make another 
contribution by analyzing certain unilaterally formu-
lated acts to see the reference-points in establishing 
the legal character of those acts.

Thus, in this work the research will be conducted by 
applying the criteria of unilateral acts of States capable 

of creating legal obligations to specific examples from 
the States’ practice – examples that are illustrative in 
terms of revealing importance of different aspects of 
the process of determination of legal nature of an act. 
This will clarify the legal regime of the examined acts 
and will help to develop a general algorithm of estab-
lishing the legal nature of acts of States. At the present 
stage the absence of such an algorithm and specific 
criteria for establishing legal nature of a particular act 
leads to inconsistency in approaches to assessment of 
particular unilateral declarations.

For instance, ambiguous interpretation was given 
in international legal doctrine to the so-called “nega
tive security assurances”  – pledges of nuclear-wea
pon States-parties to the Non-Proliferation of Nuclear 
Weapons Treaty (“NPT”) on non-use of nuclear wea
pons against States-parties of the NPT that are not in 
possession of such weapons [10; 11; 12; 13; 14].

The opinions of academics on the nature of nega-
tive security assurances vary significantly. C. Goodman 
[7, p. 9], E. Garcia Rico del Mar and A. J. Rodriguez Car-
rion [15, p. 127] are of the view that such pledges are 
intended to be unilateral legal acts. R. Cedeño, on the 
contrary, believes that “The attitude of the authors and 
the positions of most States appear to reflect the politi
cal nature of these statements…” [16, para. 115 p. 131]. 
The UN GA Resolution А/Res/63/39 according to which 
the guarantees are qualified as unilateral declarations 
of the nuclear-weapon States “on their policies of non-
use or non-threat of use of nuclear weapons against 
the non-nuclear-weapon States” (italics added. – E. K.) 
[17, p. 2] supports this view.

Indeed, some States that are beneficiaries of the 
guarantees have treated them with a fair share of skep-
ticism. The representative of Indonesia, for example, 
pointed out that the statements “leave ample room 
for subjective interpretations” and “do not offer legit-
imate, reasonable and binding assurances” [18, p. 16], 
the representative of Malaysia stated that the guaran-
tees “remain devoid of legal force” and “do not provide 
a high degree of confidence” [18, p. 16].

On the other hand, in the Commission it has been 
pointed out that “it was not entirely correct to say 
that the solemn declarations made before the Secu-
rity Council concerning nuclear weapons were with-
out legal value” [19, p.  230]. The International Court 
of Justice (the “Court”) in its Advisory opinion On the 
legality of the threat or use of nuclear weapons of 1996 
calls such statements international legal documents 
and equals them to the Treaty for the Prohibition of 
Nuclear Weapons in Latin America and the Caribbean 
of 1967 (Treaty of Tlatelolco), the South Pacific Nucle-
ar Free Zone Treaty of 1985 (Treaty of Rarotonga) and 
the NPT [20, para. 62–63, p. 31]. In respect of the con-
tents of the legal principles relating to the use of nuc
lear weapons, the Court’s Vice-president S. Schwebel 
has structured his dissenting opinion in the following 
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manner: the NPT; negative and positive security assur-
ances…; other nuclear treaties [21, p. 91–95].

Such pledges indeed may be classed as unilateral 
legal promises. Wording used in the letters on assur-
ances and in the relevant statements is non-ambigu-
ous and specific (“will not use… against… except in the 
case…” or “undertakes not to use … against… at any 
time or under any circumstances”) allowing to precise-
ly determine the scope of obligations. Obligations at 
hand were not just stated once, but reiterated (1995 
evidenced a  harmonized reaffirmation of obligations 
undertaken by nuclear-weapon States previously to 
which they refer in their statements). This fact toge
ther with the fact that some States-authors felt they 
needed to limit the obligations with certain conditions 
evidence their commitment to these declarations. The 
form in which assurances are made (statements made 
at the Conference on Disarmament, reiteration of 
them in letters addressed to the UN Secretary General 
with a request to circulate them as a UN document) is 
very official and provides for compliance with a pub-
licity criterion of unilateral acts. Either statements 
made at the Conference on Disarmament or the letters 
addressed to the UN Secretary General transmitting 
those statements contained clauses allowing to es-
tablish the attribution of the promises to the relevant 
States (“the Ministry of Foreign Affairs of the Rus-
sian Federation is authorized to make the following 
statement…” (a  statement by the representative of 
the Ministry of Foreign Affairs of the Russian Federa-
tion), “I … give the following undertaking on behalf of 
my Government” (a statement of the United Kingdom 
Permanent Representative to the Conference on Disar-
mament), “Acting upon instructions from my govern-
ment…” (a letter from the Permanent Representative 
of France to the UN). The letter of the United States 
of America transmitted “a statement by the Secretary 
of State of the United States of America… announcing 
a  declaration by President Clinton”. Cumulatively all 
these features (wording, form, reference to authoriza-
tion) allow to conclude that there was an intention of 
State-authors to be bound by obligations of legal cha
racter.

The fact that the assurances have not instilled 
enough confidence in third States, does not deprive 
the acts of their legally binding nature since unilate
ral acts of States do not require that their addressees 
react to them in any way. The Permanent Court of In-
ternational Justice and then the International Court of 
Justice have recognized the legal nature of unilateral 
acts of States, despite the doubts of the acts’ addres
sees as to the acts’ binding force (for instance, in the 
Free Zones of Upper Savoy and the District of Gex case of 
1932, the Nuclear Tests case of 1974).

Although the question on the need of an agree-
ment providing for the negative security assurances 
is still posed at international conferences, this does 

not undermine the importance of the already accepted 
unilateral obligations. In the Working paper “Securi-
ty guarantees” presented in 2005 at the NPT Parties 
Conference the sole argument was made in favor of the 
insufficiency of the guarantees stipulated in the ana-
lyzed unilateral statements: “The primary undertaking 
not to aspire to nuclear weapons has been made under 
the NPT; it is therefore in the context of or as a part 
of this Treaty that security assurances should also be 
given” [22, p. 5].

Therefore, the addressees’ trust in respect of the 
obligations contained in unilateral acts of States does 
not influence the legal characteristics of such acts. The 
primary aspects that have such influence are the un-
ambiguity of wording contained in the statement and 
the context in which the acts are made. In the cases 
analyzed, the form in which the acts were made was 
also important for establishing States’ intention to be 
bound by legal obligations. 

The question of the form in which a unilateral inter-
national legal obligation may be undertaken deserves 
special attention. International law does not provide 
for a  specific form in which unilateral acts must be 
made. Some researchers (Y. Andreeva [23, p. 140–141], 
M. Potesta [24, p. 161]) are of the view that a unilate
ral international legal obligation may be undertaken in 
the form of a domestic legislative act grating certain 
rights to other subjects of international law. If this was 
the case, such legislative acts would not be amendable 
or revocable on a sole discretion of the issuing State.

Some acts of Belarusian legislation indeed unilate
rally provide the subjects of international law with 
rights that go beyond the scope of rights provided to 
those subjects by international treaties with them. In 
the Presidential Decree No. 183 of 27 March 2008 Bela-
rus freed the Representative Office of the International 
Organization for Migration in Belarus of an obligation 
to pay the value added tax for selling goods operations, 
for works and services that are performed in Belarus as 
part of the organization’s official activities as well as 
for the lease provided to the organization for the same 
purpose. This privilege goes beyond the scope of the 
Agreement on cooperation between the Government 
of the Republic of Belarus and the International Or-
ganization for Migration of 22 July 1998 and the Con-
vention on the Privileges and Immunities of the Spe-
cialized Agencies of 21 November 1947, which provide 
tax exemptions only in relation to direct taxes.

Yet domestic legislative acts per se do not qualify 
as unilateral acts of States. Even those legislative acts 
which are relevant for foreign States or international 
organizations, do not as such produce international 
legal consequences. The norms of domestic law being 
aimed at regulation of relations within a domestic le-
gal order, in international law may only evidence facts 
in a particular case, but may not be a source of interna-
tional obligations. International legal obligations arise 
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only if a State makes a respective official statement on 
an international arena. However, in this case it is the 
respective statement of the State’s competent body 
that will qualify as a unilateral act of that State. Other-
wise, having complied with the internal procedure and 
having fulfilled conditions for exclusion of application 
of the estoppel principle, a  State may withdraw the 
accepted obligations without reconcilement with any 
other actor.

In this respect it is interesting to look at the acts 
of a number of States (Honduras, Malaysia, Nicaragua, 
Peru, Ecuador and – for those holding service or diplo-
matic passports – Singapore) which have unilaterally 
established a visa-free regime for Belarusian citizens 
upon the fulfillment of certain conditions (term and/
or purpose of trip). The respective decisions reflected 
in domestic legislation of the above-mentioned States 
were communicated to the Republic of Belarus by 
means of diplomatic notes to the Ministry of Foreign 
Affairs [26]. The most prominent example of unilateral 
actions of this nature taken by Belarus is Presidential 
Decree No. 8 of 9 January 2017, which introduced a vi-
sa-free regime for citizens of 80 States coming to Be-
larus for a period up to 5 days and which was broadly 
announced.

Despite their relevance from the point of interna-
tional law unilateral obligations of this nature may be 
unilaterally withdrawn with no consent of the acts’ 
addressees required. It is possible due to the fact that 
they, as a rule, do not constitute “promises”. Notifica-
tions of changes of legislation on visa regime can rare-
ly contain obligations aimed at the future. They rather 
reflect the rules that the State-author deems reason-
able to apply at a particular stage of the development 
of its relations with other States. Unilateral change of 
these rules under certain circumstances may be re-
garded as an unfriendly act, but does not constitute 
a violation of international law.

So, a statement of the State’s competent bodies no-
tifying on the State’s decision to grant certain rights 
to a  subject of international law when such decision 
is reflected in domestic legislation may be qualified as 
a unilateral act of State subject to inter alia teleological 
interpretation. The latter allows to establish whether 
the statements in question merely reflect a particular 
state of affairs that is part of legal reality at a time, or 
whether they are aimed at undertaking obligations to 
be fulfilled in the future allowing addressees to rely 
on these obligations and, moreover, expect that their 
modification is to be reconciled with them rather than 
follow a simple notification.

In the process of establishing the legal nature of uni-
lateral acts, the possibility to identify with more or less 
certainty the time-frame within which the obligation 
is expected to be performed is important. The Interna-
tional Court of Justice refused to recognize the state-
ment of the Ministry of Justice of Rwanda in the UN 

Human Rights Commission on 17 May 2005 that “past 
reservations not yet withdrawn will shortly be with-
drawn” [27, para. 45, p. 25]. Interpreting the intent of 
Rwanda to undertake legal obligations, the Court took 
into account “the general nature of its [statement’s] 
wording” [27, para. 52, p. 27], as well as the fact that the 
statement was made “without indicating any precise 
time-frame for such withdrawals” [27, para. 51, p. 26]. 
It led the Court to the conclusion that Rwanda did not 
intend to commit a unilateral act.

Due examples of unilateral acts of promise com-
plying with the relevant criteria would be statements 
regarding visa-free entry granted to foreign citizens 
for the periods of sport competitions, made by Russia 
(in  2008 and 2012) and Belarus (in 2009). On 5  May 
2008 the Embassy of the Russian Federation in Lon-
don officially stated that within the period from 17 to 
25 May 2008 British sports fans would be able to come 
to Moscow for the Champions League final game be-
tween English teams without a  visa upon presenting 
a valid passport, a ticket for the game and a migration 
card [28]. The legal character of this promise is evi-
dent: the statement contains a precise obligation for 
a defined time-term, which is formulated in a precise 
wording and is made by a competent State body.

An obligation of the same character was unilaterally 
undertaken by Belarus in 2009. The Minister of Foreign 
Affairs of the Republic of Belarus provided a  written 
guarantee that Belarus would ensure visa-free entry 
for the participants and fans of the World Ice Hoc
key Championship 2014, if it were chosen to host the 
championship. This unilateral act may be qualified 
as a  conditional unilateral promise that entered into 
force once Belarus was designated as the host of the 
competition.

In 2018 foreign supporters having a  ticket to the 
matches, a  valid passport and a  personalized card of 
the spectator (“Fan ID”) will be able to see the matches 
of the 2018 FIFA World Cup to be held in Russia with-
out obtaining visas due to another unilateral obliga-
tion undertaken through a  series of unilateral state-
ments by the Prime-Minister of the country in 2010 
(at the meeting with FIFA inspection at the stage of 
considering the bids to host the competition and in the 
Executive Committee when Russia was chosen to host 
the competition) and in 2012 (at the meeting with the 
heads of FIFA and UEFA) [29].

One of the methods suggested in the doctrine for 
resolving the question of whether an obligation is of 
legal or political nature is assuming its violation and 
assessing its consequences [30, p. 71]. Is it possible to 
establish international responsibility for violation of 
an act at hand? Indeed in some cases such an exercise 
may help to distinguish a political nature of an act. On 
the basis of this criterion such acts as assurances of 
helping to acquire the status of a member of an orga
nization or its body [25, para. 30, p. 17] or joint state-
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ments on creating an international organization in the 
future [31, p. 315] given in the doctrine as appropriate 
examples of unilateral acts of promises, in fact, cannot 
be considered as legal acts. Even if the fact of violation 
of such “promises” is proved, it is hard to imagine what 
form of responsibility would apply to such violation. 
None of the existing forms of States responsibility (in-
cluding satisfaction which in this case may even exa
cerbate the “damage”) is appropriate for such cases.

The nature of subject-matter of such assurances 
also speaks in favor of their political character. As it 
was mentioned in the UN General Assembly Sixth 
Committee, if, given the act’s contents, its “subject 
may be clearly defined and the subject is of a legal na-
ture, such a unilateral act could be considered to be of 
a legal nature” [32, p. 4]. In the case at hand it is hardly 
possible to identify any legal character of the respec-
tive statements.

Summarizing the above-mentioned, it may be once 
again noted that, when establishing a  legal nature of 
unilateral statements of States, the main criterion for 
making a distinction between legal and political acts 
is the intention of a State. Given that it is a subjective 
element that must always be assessed and interpre
ted, elaboration of reference-points to clarify this pro-
cess is desired. On the basis of the analysis of certain 
acts of States performed in this article the following 

reference-points are suggested. When identifying the 
intention to undertake a legal obligation, attention is 
to be paid to: 1) the wording of the statement, which 
must be precise (“clear and specific terms”) allowing 
to establish the subject-matter and the scope of obli-
gations; 2) the subject-matter of the statement which 
must be of legal character; 3) the possibility to identi-
fy the time-framework within which the obligation is 
expected to be performed; 4)  the orientation of obli-
gations to legal relations in the future (in comparison 
with a  mere reflection of a  particular state of affairs 
that is part of legal reality at a time); 5) the form of an 
act (a single requirement to the form of unilateral acts 
of States is that it must reflect an intent to be bound. 
In some cases the mere choice of the form may shift 
the presumption of absence of such intent to the pre-
sumption of its presence); 6) the consequences of the 
assumed violation of an obligation.

These suggestions concern the determination of an 
intent of a State to be bound by its unilateral declara-
tion. Certainly, to establish a  legally binding charac-
ter of a particular unilateral act they are to be applied 
together with the other criteria of unilateral acts of 
States (publicity, authority of an official formulating 
an act, impossibility to impose obligations on other 
parties, conformity with peremptory norms of general 
international law).
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