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The article examines the mechanisms for implementing the right to family reunification at the international and national
level, concludes that the right to family reunification should be more clearly recorded in certain international acts, justifies
the need to amend the legislation of the Republic of Belarus and unify the legislation of the CIS countries in order to imple-
ment the right to family reunification by persons who have received additional or temporary protection.
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ITPABO HA BOCCOEAVMHEHUWE CEMbU

H. U. 3CMAHTOBHY"Y, H. B. KOIIBITKOBA"

DTomensckui 20cydapcmeeHHblli yHugepcumem um. @payucka CKOpuHsl,
ya. Cogemckas, 104, 246019, 2. [omens, Benapyce

HccenyioTest MexaHM3Mbl peanu3anni mpaBa Ha BOCCOeIMHEHNe CeMbl Ha MEKIYHAPOAHOM U HAIVIOHATbHOM YPOBHe,
Jle/1aeTcsi BhIBOZL, O HE0OX0AMMOCTH Gosee ueTKoi GpuKcanyy npasa Ha BOCCOeIMHEHVe CEMbH B OTe/IbHbIX MEXKIYHaPOJHBIX
aKTax, 000CHOBaHa HEOOXOAMMOCTh BHECEHUS MU3MEHEHMI B 3aKOHOJATeNbCTBO Pecmy6ki Besapych 1 yHUBUKAIMY 3aK0-
HojaTenbcTBa crpad CHI B 1essix peanusaiyy npaBa Ha BOCCOEMHEHME CEMbY JIUIIAMY, TIOTYYMBIIMMU JOTIOTHUTETbHYIO

VI BPeMEHHYIO 3aIlIUTYy.

Knroueebvle cnoea: BOCCOeIVHEHME CEMbU; YIEH CEMbU; MUTPAHT, I/IHOCTpaHHbIﬁI IpaykKaaHMH; MUTPAllMOHHAA ITOJIMTHUKA.

The realization by migrants of the right to family
reunification, first of all, provides them with psycho-
logical, physical and economic protection. At the same
time, promoting the implementation of this right
contributes to solving a number of social and econo-
mic issues at the state level, in particular reducing the

economic costs of material support for migrants, re-
duction in the number of illegal migrants, entering the
country as a family member eliminates the need for
refugee status.

Issues of legal regulation of the status of migrants
and foreign citizens in legal science have been stu-
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died by such scholars as N. V. Valyushko [1], V. G. Ti-
khinya [2], S. V. Zenchenko [3], A. V. Selivanov [4],
S. V. Simonova [5], etc. In comparison, the purpose of
this article is to analyze international acts and natio-

nal legislation on the protection of the family and
make suggestions on improving the legal regulation of
the provision of guarantees in the exercise by migrants
of the right to family reunification.

The right to family reunification in international human rights instruments

More than 70 years ago, the 1948 Universal dec-
laration of human rights (the Universal declaration)
proclaimed the right to “found a family” and the right
to protect the family “on the part of society and the
state” (Art. 16). Art. 25 enshrines the right of everyone
to “social services, which are necessary to maintain
the health and well-being of himself and his family”>.
The Universal declaration became the basis and impe-
tus for states in the adoption of mutual international
obligations to protect and ensure the right to a family,
which subsequently found consolidation in a number
of international treaties, both universal and regional.
Thus, the International covenant on civil and political
rights® of 1966 proclaims: “The family is the natural
and fundamental unit of society and has the right to
protection from society and the state” (Art. 23). In the
Covenant on economic, social and cultural rights of
the state*, recognizing “the right of everyone to an
adequate standard of living for him and his family”,
they undertake to take “appropriate measures to en-
sure the exercise of this right” (Art. 11).

The need for protection and family assistance from
the state was also reinforced by the UN Convention
on the rights of the child (1989), within the preamble
of which states recognize that “a child needs to grow
up in a family environment in an atmosphere of happi-
ness, love and understanding for the full and harmoni-
ous development of his personality””. This convention
states: “States shall ensure that the child is not sepa-
rated from their parents against their will” (Art. 9), and
statements by the child or his parents “to enter or leave
the state for family reunification should be considered
positive by the participating states in a humane and
operational manner” (Art. 10). Thus, the convention
does not contain mandatory instructions for the adop-
tion of specific measures by the state aimed at family
reunification, but obliges them to positively consider
such issues within their internal competence.

The right to family reunification and unity is of
particular importance in connection with migration
processes. In the summer of 1951, a conference was
held under the auspices of the UN, which resulted in
the adoption of the Refugee convention. The Final act
of the conference recommends that governments of
states take the necessary measures to ensure “the uni-
ty of the refugee family, especially in cases where the
head of the family has fulfilled the necessary condi-
tions for entry into a particular country”®.

On 25 September 1981, the Executive Committee of
the Office of the United Nations High Commissioner
for Refugees adopted Conclusion No. 24 (XXXII) on
the reunification of disparate refugee families. To this
end, countries of asylum and countries of origin should
make “efforts to ensure that the reunification of dispa-
rate refugee families occurs as soon as possible””.

It should be noted that the principle of family unity
was not fixed in the Convention on the status of re-
fugees, its content does not contain provisions on en-
suring the right of states to protect refugee families.
In development of this convention, under the auspices
of the UN in 1990, the Convention on the protection
of migrant workers and members of their families,
Art. 44 which obliges states to take appropriate measu-
res to ensure the unity of the families of migrant wor-
kers, and to facilitate the reunification of migrant
workers with their spouses and minor children®.

The European convention for the protection of
human rights and fundamental freedoms of 1950 (in-
cluding additional protocols) does not proclaim a right
to family reunification. Art. 8 of this convention only
protects the right to respect for personal and family
life, for correspondence and the conditions for inter-
ference with this right only on the basis of law and in
exceptional cases’. The member states of the Europe-
an Union took the same path, securing in the Charter
of fundamental rights of 2000 the right to respect for

“The Universal declaration on human rights : adopted in New-York on 10 Dec. 1948 [Electronic resource] // ConsultantPlus:

Belarus / “YurSpektr”. Minsk, 2020.

3Inernational convenant on civil and political rights of 16 Dec. 1966 // Collection of laws, decrees of the Presidium of the Su-
preme Council of the Belarusian SSR, decrees and orders of the Council of Ministers of the Belarusian SSR. No. 28.4/1703.
“International convenant on economic, social and cultural rights of 16 Dec. 1966 // Collection of laws, decrees of the Presidium
of the Supreme Council of the Belarusian SSR, decrees and orders of the Council of Ministers of the Belarusian SSR. No. 28.4/1703.
>The UN Convention on the rights of the child [Electronic resource] // ConsultantPlus: Belarus / “YurSpektr”. Minsk, 2020.
®Final act of the United Nations conference of plenipotentiaries on the status of refugees and stateless persons [Electronic
resource]. URL: https://www.unhcr.org/protection/travaux/40a8a7394/final-act-united-nations-conference-plenipotentiaries-sta-

tus-refugees-stateless.html (date of access: 02.03.2020).

TUNYCR Conclusion No. 24 (XXXII) on the reunification of disparate refugee families [Electronic resource]. URL: https://www.
refworld.org.ru/type,EXCONC,,,5242d0c04,0.html (date of access: 02.03.2020).
8Convention on the protection of migrant workers and members of their families [Electronic resource]. URL: https://www.un.org/
ru/documents/decl_conv/conventions/migrant.shtml (date of access: 02.03.2020).
The European convention for the protection of human rights and fundamental freedoms [Electronic resource]. URL: https://
www.echr.coe.int/Documents/Convention_RUS.pdf (date of access: 02.03.2020).
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private and family life (Art. 7) and the right of the child
to “permanent personal relationships and regular direct
contact with both of their parents” (Art. 24)'°. However,
the European social charter of 1961 (revised in 1996) in
Art. 19 provides for the obligation of states “to faci-
litate, to the extent possible, family reunification of a
migrant worker who has received permission to settle
in their territory”!!.

Of course, the state has the right to control the entry
of foreigners into its territory, however, in our opinion,
the absence of a clear fixation of the right to family re-
unification in these agreements can create difficulties
for foreigners in obtaining protection in the Europe-
an Court of Human Rights. This, in turn, can become an
obstacle to obtaining the right to enter the territory
of a certain state in order to reunite with the family.
The clearly expressed wording of a specific law enables
its uniform understanding and application, and does
not allow a variety of interpretations.

By proclaiming the right to protect family life and
not providing guarantees to preserve the integrity of
the family, the state cannot fully ensure the protection
of family values and respect for the family. The gua-
rantees are designed to create conditions under which
the rights enshrined in regulatory legal acts become
a reality. Without appropriate guarantees, rights are a
declaration and are formal in nature. Legal guarantees
are embodied in special regulatory acts.

Significant experience in regulating migration pro-
cesses has been accumulated by the Commonwealth
of Independent States. One of the first recommen-
dations adopted by the Inter-Parliamentary Assem-
bly of the CIS on 29 December 1992, was the legisla-
tive act “On the agreed principles for the regulation
of citizenship”, Art. 8 of which the rule enshrined:

“The resolution of issues of citizenship by the com-
petent authorities should facilitate family reunifica-
tion”.

On 9 December 2000, the Interparliamentary As-
sembly of CIS Member States in the Decree “On the
legal regulation of migration processes in the territory
of the Commonwealth of Independent States” imposed
on states the obligation to facilitate family reunifica-
tion of migrant workers.

The model law on migration adopted at the plena-
ry meeting of the Inter parliamentary Assembly of the
CIS Member States in November 2015 contains Art. 14
“Migration with the aim of family reunification”, which
provides for the rights of spouses who are citizens of
different states, as well as their children who are citi-
zens of one state or different states, based on personal
choice to live as a single family in the territory of any
of the states of which at least one citizen from family
members. In case of appropriate treatment by a citizen
of the state, the state should facilitate the reunifica-
tion of its divided family on its territory in accordance
with its legislation and international agreements to
which the state is a party'%.

The disadvantage of this rule is the restriction of
the possibility for family members to reunite with a
relative who legally resides in the territory of a state,
and is not a citizen. Thus, the norms of the model code
on family reunification are not applicable to persons
wishing to reunite with a person who has the right to
permanent residence in the territory of one of the CIS
countries, or with someone who uses temporary forms
of protection.

The national legislation of the CIS states inde-
pendently determines the order of entry and family
reunification.

Legislation of the Republic of Belarus on the right to family reunification

Significant experience in regulating migration pro-
cesses, including family reunification, has been accu-
mulated in the Republic of Belarus. The first State mi-
gration program for 2006—2010 included the following
provision: “According to the principle of family unity
proclaimed in the Republic of Belarus, family members
of a foreigner granted refugee status, additional pro-
tection or asylum who arrived in the Republic of Bela-
rus for family reunification within one year after no-
tifications of a foreigner of a decision made at his
request for protection, as well as of children born in the

Republic of Belarus in the families of foreigners, one of
whom is granted refugee status, before full protection
or asylum, refugee status, additional protection or asy-
lum are also granted”!>.

The Law of the Republic of Belarus of 23 June 2008
No. 354-3 “On granting refugee status, additional pro-
tection, asylum, and temporary protection to foreign
citizens and stateless persons in the Republic of Belar-
us” (hereinafter — Law No. 354-3) clarified the concept of
family reunification as “arrival in the Republic of Belarus
for the purpose of joint residence of family members of

19The European Union Charter of fundamental rights [Electronic resource]. URL https://ru.qwe.wiki/wiki/Charter_of Funda-
mental Rights of the European Union (date of access: 02.03.2020).
'The European social charter [Electronic resource]. URL: https: //www.coe.int/ru/web/moscow/evropejskaa-social-naa-hartia

(date of access: 02.03.2020).

2About the migration : the model law : supplement 1 to the Decree of Interparliamentary Assembly of the CIS member states
of 27 Nov. 2015 No. 43-5 [Electronic resource] // ConsultantPlus: Belarus / “YurSpektr”. Minsk, 2020.

3The State migration program adopted for 2006-2010 : adopted by the Decision of the Council of Ministers of the Republic of
Belarus of 8 Dec. 2005 No. 1403 [Electronic resource] // Inform. legal system Business-Info / Natl. center of legal information of the

Repub. of Belarus. Minsk, 2020.
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a foreigner who has been granted refugee status, addi-
tional protection or asylum in the Republic of Belarus”'*.

A foreign citizen or a stateless person who has the
right to family reunification can obtain the right to
permanent residence in the Republic of Belarus. The
Law of the Republic of Belarus “On the legal status of
foreign citizens and stateless persons”15 stipulates that
foreigners are issued a permanent residence permit
within the immigration quota established by the Co-
uncil of Ministers of the Republic of Belarus. At the
same time, foreigners with the right to family reuni-
fication move to the Republic of Belarus for perma-
nent residence in order to live together outside the
established immigration quota. Art. 55 of the said law
defines the circle of persons entitled to family reuni-
fication: spouse, minor children, including adopted mi-
nor children, unmarried children, including adopted
children older than 18 years old, disabled parents and
adoptive parents. Assuming all the aforementioned
persons have an invitation from a spouse, parents,
adoptive parents, children, including adopted children,
who are citizens of the Republic of Belarus or foreig-
ners permanently residing in the Republic the face
of Belarus. In some cases, the right to family reuni-
fication may be granted to other relatives of foreig-
ners permanently residing in the Republic of Belarus,
provided that the inviting person has sufficient hou-
sing conditions and a legitimate source of income
providing him and his family members a living wage
established in the Republic of Belarus'®. Thus, the Re-
public of Belarus provides an opportunity to exercise
the right to family reunification not only with a citizen
of the Republic of Belarus, but also with foreign citi-
zens permanently residing in Belarus.

It should be noted that the amendments to the Law
of the Republic of Belarus of 4 January 2010 No. 105-3
(hereinafter — Law No. 105-3) “On the legal status of
foreign citizens and stateless persons in the Republic
of Belarus” in December 2019 did not solve the prob-
lem of reuniting with the family of persons who re-
ceived additional or temporary protection and who are
not permanently resident in the Republic of Belarus.

In accordance with Art. 22 of the Law No. 354-3 ad-
ditional protection is granted to a foreigner for a pe-
riod of up to one year, the period of its provision can

be extended, but not more than by one year each time.
According to Art. 23 of the same law, a foreigner who is
granted additional protection receives the right only to
temporary residence in the Republic of Belarus for the
period of the provision of additional protection. Thus,
a foreign citizen who has received additional protec-
tion cannot exercise the right to family reunification
by virtue of the current norm of the Law No. 105-3,
which provides the possibility of family reunification
only with a foreigner permanently residing in the Re-
public of Belarus. We believe that it is necessary to
eliminate these contradictions in the legislation of the
Republic of Belarus and not to connect the possibility
of exercising the right to family reunification of a mi-
grant with permanent residence in the host state.

In addition, the presence of distribution quotas in
the registration of applications for refugee status, ad-
ditional protection or asylum, which are established
annually by a Decree of the Ministry of the Internal
Affairs of the Republic of Belarus, does not contribute
to the realization of the right to family reunification.
We believe that when exercising the right to family re-
unification, the maximum standards for the admission
of migrants by citizenship and migration units should
not be taken into account.

The Republic of Belarus regulates in sufficient detail
the procedure for organizing the activities of state bo-
dies to consider applications for refugee status, addi-
tional protection or asylum, as well as applications for
assistance in family reunification. This work involves
units and the Department of Citizenship and Migra-
tion, the Ministry of Foreign Affairs of the Republic of
Belarus, diplomatic missions and consular offices of the
Republic of Belarus. The legislation provides for reaso-
nable enough time for consideration of documents and
adoption of conclusions and final decisions'”.

Particular attention, in the Republic of Belarus,
is paid to protecting the rights of children, including
family residence. The Law of the Republic of Belarus
on the Rights of the Child'®, adopted in development
of the Convention on the rights of the child in 1993,
obliged the state to take measures in case of emergen-
cy to protect the life, health and property of children,
including measures to reunite them with their families
and evacuate from the country (places) of their stay.

40On granting foreign citizens and stateless persons refugee status, additional protection, asylum and temporary protection in
the Republic of Belarus : Law of the Repub. of Belarus of 23 June 2008 No. 354-3 [Electronic resource] // ConsultantPlus: Belarus /

“Yurlsspektr”. Minsk, 2020.

On the legal status of foreign citizens and stateless persons : Law of the Repub. of Belarus of 4 Jan. 2010 No. 105-3 // Natl.

cegister of legal acts of the Repub. of Belarus. No. 15.2/1657.

180n the legal status of foreign citizens and stateless persons in the Republic of Belarus : Law of the Republic of Belarus of 4 Jan.
2010 No. 105-3 [Electronic resource] // Inform. Legal system of Business-Info / Natl. center of legal information of the Repub. of

Belarus. Minsk, 2020.

nstructions on the organization of work when considering applications for refugee status, additional protection or asylum in

the Republic of Belarus, applications for extending the period for providing additional protection in the Republic of Belarus, appli-

cations for assistance in family reunification, making decisions about loss, cancellation of refugee status or additional protection

in the Republic of Belarus and the preparation of proposals on the need for decisions on the loss or deprivation of asylum in the

Republic of Belarus : adopted by the Decision of the Ministry of Internal Affairs of the Repub. of Belarus of 22 June 2017 No. 173

[Electronic resource] // Inform. legal system Business-Info / Natl. center of legal information of the Repub. of Belarus. Minsk, 2020.
80n the rights of the child : Law of the Repub. of Belarus of 19 Nov. 1993 No. 2570-X1I // Zvjazda. 11 Dec. 1993.
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Ensuring the right to family reunification
under the legislation of individual post-Soviet states

Many post-Soviet states have accumulated suffi-
cient experience in ensuring the human right to family
reunification. For example, in the Russian Federation,
the state program has been approved to facilitate the
voluntary resettlement of compatriots living abroad in
the Russian Federation together with family members.
The program is unlimited in nature and is aimed, on
the one hand, to solve the tasks of the state in deve-
loping the territories proposed for resettlement, and
on the other hand, to ensure the interests of immi-
grants and the host community.

In addition, a number of public organizations stu-
dying interethnic relations are currently operating in
the Russian Federation: both state research and expert
organizations (for example, the research department
of the Russian Academy of Sciences), and non-govern-
mental analytical centers (for example, the Center for
Migration Studies). Unfortunately, there are no such
public associations in the Republic of Belarus. One of
the activities of the Belarusian Red Cross Society is the
collection and registration of data on persons missing
as a result of situations, in order to search for these
people, help in restoring relations between family
members, separated as a result of armed conflicts and
emergencies, in the search specified persons and fami-
ly reunification.

The Law of Ukraine “On the legal status of foreig-
ners and stateless persons”!’ defines the concept of
family reunification and indicates the need for docu-
mentary evidence of the availability of financial secu-
rity for the maintenance of family members in Ukraine.

The issues of granting and extending the right to
temporary residence for family reunification are suf-
ficiently detailed in the legislation of the Republic of
Moldova. Foreigners who have been granted the right
to temporary residence, with the exception of persons
to whom this right has been granted for study purpo-
ses, may apply to the competent authority for foreig-
ners for the reunification of family members.

The Law of the Republic of Kazakhstan on migra-
tion® also establishes the procedure and rules for
family reunification, containing a detailed list of per-
sons that have this right, and setting restrictions. Im-
migration for the purpose of family reunification is not
allowed in relation to family members who are on the
territory of the Republic of Kazakhstan if the migration
is for the purpose of receiving an education, seasonal
foreign workers, humanitarian immigrants. It is note-
worthy that the Law “On the legal status of foreigners of
the Republic of Kazakhstan” does not provide, as a pre-
requisite, confirmation by an inviting person of solven-
cy for family members to live in Kazakhstan (Art. 4).

Conclusion

Thus, we can conclude that the existing interna-
tional legal mechanisms and national law can success-
fully solve the problems of family protection.

In our opinion, the resolution of the following
tasks, both at the international and national levels, will
contribute to a more effective development of the state
strategy in the field of migration policy:

1) in the CIS model law «On migration», it is ad-
visable to include a rule on the right to reunite family
members with a citizen of one of the CIS countries, or
the right to permanent residence in the territory of one
of the CIS countries, or with someone who uses tempo-
rary forms of protection;

2) we consider it reasonable to amend the law of
the Republic of Belarus on the legal status of foreign
citizens and stateless persons in order to eliminate dif-
ferences between persons permanently residing in the
Republic of Belarus and persons with additional and
temporary protection in the sphere of exercising the
right to family reunification and bring it into line with
the law on refugees;

3) it is necessary to pursue a policy of support-
ing children’s rights in the process of family reuni-
fication, to involve public associations more widely
in activities to ensure the rights to family reunifica-
tion.
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