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BELARUS AT THE UNITED NATIONS:
ASSESSING ITS POLITICAL TRACK RECORD

V. V. MAKET?

Ministry of Foreign Affairs of the Republic of Belarus, 19 Lenina Street, Minsk 220030, Belarus

There is much focus on the United Nations in 2020 as it celebrates its 75" anniversary, which, in turn, generates many
expectations from the organization. The UN, however, can do only as much as it is allowed by its institutional building. In
particular, it is much constrained to deliver on the so-called first-tier peace and security cluster, whereas it can do far more
on the second-tier non-security issues. Belarus has been engaged with the UN since 1945 with a variable degree of success.
Belarus’ most conspicuous involvement in the United Nations has been taking place since 2005 as a result of its unifying
initiatives.

Keywords: United Nations; Belarus; UN institutional building; first-tier issues; second-tier issues; unifying initiatives.
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BEAAPYCH B OPTAHUBAILIMY OB BbEAMHEHHDBIX HAHMﬂ:
OLEHKA ITOAUTNYECKNX AOCTUXEHNN

B. B. MAKEH "V

1)Mw-lucmepcmso uHocmpauHslx des Pecnybnuku benapyce, yi. Jlenuna, 19, 220030, 2. MuHck, Benapyce

B cBs13M ¢ mpasgHOBaHMeM 75-meTus ocHoBaHus Opranusanus O6benuHeHHbIX Haluii mpuBaekaeT Bce 60/blile BHM-
MaHMsI, UTO, B CBOIO OUepe/ib, MOPOKIAeT MHOTOUMCIEHHbIE OKUAaHus OT opranmsaiun. OnHako cuctema OOH crioco6Ha
CliesaTh POBHO CTOBKO, CKOTBKO MO3BOJISIET €€ MHCTUTYI[MOHAIbHOE CTPOUTENIbCTBO. B 4aCTHOCTH, ee IesiTeTbHOCTD 10 KOM-
TIJIEKCY BOITPOCOB MIEPBOTO YPOBHS — BOITPOCAM MMpa 1 6e30TIaCHOCTY — OTpaHMYeHa B GOJIbIIIEl! CTerieHy, HEXKeNu TesaTelb-
HOCTbH I10 BOIIPOCAM BTOPOT'O YPOBHSI, He OTHOCSIIMMCS K 6e3omacHocTu. C 1945 r. Pecriy6nnka Benapych ¢ mmepeMeHHbIM
ycrexom cotpyaHmuaet ¢ Opranusanyeii O6bequHeHHbix Hatmii. Hanbonee 3ameTHa fesitebHOCTh Benapycu B OOH, Ha-

ynnHas ¢ 2005 1., 6;1aromapst BIABVSKEHMIO psifia 00beANHSIOMNX MHUIIATHUB.

Kniouesvle cnoea: Opranusanys O6benyHeHHbIx Haruit; Pecrty6imka Benapych; MHCTUTYIIMOHATIbHOE CTPOUTETHCTBO
OOH; BOIIpOCkHI ITEPBOTO YPOBHSI; BOIIPOCHI BTOPOTO YPOBHS ; 00beIMHSIIONIME€ MHUIMATUBBI.

BaazodapHocmw. ABTOD CTaTby XOTe ObI BHIPA3UTh 0COGYIO MPU3HATEIbHOCTh 3aMECTUTENI0 MUHUCTPA MHOCTPAHHbBIX
nen Pectiybnvky benapych AHpero JIanikioHacy 3a IieHHbIe 0611yie peKkoMeHaaIum 1o pa6ore B cucteme Opranusanyy O0b-
enyiHeHHBIX Hatuit, koTopblie 66u1M chOpMMPOBaHbI HA OCHOBE €r0 MHOTOJIETHETO OITbITA PAOGOTHI B JOIKHOCTY [TOCTOSTHHO-
ro npefcrasutens Pecry6nvku Benapycs mpu OOH B Hero-Hopke.

Takske XOTen0Ch Obl MOGIArofaApUTh HaUaTbHMKA [TIABHOTO YIIPABAeHMs MHOTOCTOPOHHEe! JUIioMaTuy MUHUCTEPCTBA
MHOCTPaHHbIX e Pecrry6nmky benapych MpuHy Benmuko, KOTopast paHee 3aHMMaJIa JO/KHOCTb 3aMeCTUTest [I0CTOSTHHOTO
npencrasurens Pecrry6nuku Benapych mpu OOH B Hbio-Vlopke, 3a ee mpe/iioskeH1s 10 BOITPOCaM TOPTOB/M TIOAbMIM.

KpomMe Toro, aBTOp CTaTby BhIpakaeT MPU3HATENbHOCTb [I0CTOSSHHOMY TIpeficTaBUTeNio Pecry6imky Benapych npu oT-
nenenryi OOH B JKeHese IOpuio AMOpa3eBuuy 3a 9KCIIepTHbIE pEKOMEH AL 110 ITPo6eMaM CTPaH CO CPeTHMUM YPOBHEM
JIOXO/1a, KOTOPbIE SIBJISTIOTCSI Pe3Y/IbTATOM €ro COGCTBEHHOTO KOMIUIEKCHOTO MCCIeIOBaHMSI, OITyOIMKOBAHHOTO B JKypHAaJIe

“SKeHeBCKMi1 MonUTHUYECKMii 610/1eTeHs” B uiosne 2019 1.

Xorenoch 66 TO6MaronapuTh 3amectutesi IloctosHHoro npencrasuTens bernapycu npu otgenennn OOH B JKeHese Ba-
nvMa IlncapeBuya 3a ero npejjioxkeHue oTpasuThb cxoncrso Mexxay Coserom besonacnoctr OOH n Cucremoii EBporneiicko-
ro KoHuepra XIX B., a TaKKe 3a TOMOIIb B T0A60pe HEKOTOPBIX MCTOUHMKOB M MaTepuaa JIisl UCCIIeLOBaHMSI.

Introduction

Anniversaries of international organizations usual-
ly attract great global media and public attention. Fur-
thermore, they present a unique opportunity to take
stock of international organizations’ track records and
to ponder over their future relevance. Something along
these lines we have witnessed as recently as June 2019,
when the International Labour Organization (ILO)
staged its centenary celebration, with numerous heads
of state and government coming to Geneva to pay tribu-
te to the ILO’s indispensable and commendable work.

As for the year of 2020, it is undoubtedly the Uni-
ted Nations that is poised to capture the limelight as
the organization is celebrating its 75" anniversary.
Three quarters of a century is rather a long period for
an international organization. The mere fact that the
United Nations still exists testifies to the continued
relevance of the organization. When asked whether
the world needs the UN, the overwhelming number of
respondents worldwide would certainly answer in the
affirmative.

However, the situation with the UN is not as sim-
ple as it may appear to an ordinary observer. Indeed,
throughout its history the United Nations has gone
through many successes, but it has experienced as well
many failures. Some praise it for its permanent quest
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for peace, justice and prosperity. Others accuse it of
irrelevance, internal corruption and bloated bureauc-
racy.

Political scientists associated with the realist inter-
national theory would claim that the United Nations
is nothing more than the reflection of great power po-
litics and can go as far as great powers allow it to go.
Their intellectual opponents from the liberal interna-
tional theory would counter that the United Nations
and its multiple agencies have made us all interde-
pendent and interwoven to such an extent as to rule
out the possibility of a major great power war. Perhaps,
both camps are right.

What the anniversaries present, however, is not just
an opportunity to celebrate the achievements and de-
liver earth-shattering statements. Even more so, it is
an opportunity to take a critical look at organizations,
to glean something from their past experience that
would allow us to apply it with success in the future to
the advantage of all.

It is exactly with this logic in mind that this essay
has been written. Therefore, the essay is neither an at-
tempt at writing a history of the United Nations, nor is
it an effort at narrating Belarus’ activities in the United
Nations. Numerous books and articles on both abound.
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So, what it is instead is an undertaking at realizing
a number of objectives. First, the essay will take a close
look at the UN institutional building in order to reveal
what is possible and what is not possible in the Uni-
ted Nations. Second, the essay will analyze how Belarus
was able to tap into those opportunities at the United
Nations presented by the organization’s institutional
structure. Finally, the essay will try to predict how the
UN is likely to evolve in the years to come and what

the past experience of Belarus at the United Nations
tells us about its future role in the organization.

Basically, it will be an assessment of Belarus’ po-
litical track record at the United Nations, that is, an
appraisal of its political initiatives, because it is these
kind of initiatives that contributed to the common
good of all member states, and which also served in
the bargain to raise the geopolitical profile of our own
country.

The UN institutional building

One can often hear accusations that are lavishly
thrown at the United Nations, for example: “Who was
responsible for genocide in Rwanda in 1994?”, “Surely,
it was the United Nations because it failed to step in”,
“Who was responsible for the US invasion in Iraq in
2003?” “It was the United Nations, and specifically, its
Security Council, as the latter failed to prevent it”.

Such kinds of accusations actually have very little
to do with reality. Their purpose is, rather, is either to
serve someone’s political ends at the expense of the
universal organization or to create media hype and
sensation. Thus, the UN often appears as the “culprit”.
But the organization finds itself in this situation ab-
solutely unfairly. There are actually limits to what the
United Nations can do. It is important to see and un-
derstand those limits before laying the blame for all
troubles in the world on the United Nations.

True, the United Nations did not emerge from
scratch. Its founders had before their eyes the expe-
rience of the League of Nations (League), an interna-
tional organization that had been established in the
wake of the World War I. Naturally, much has been
“copied” from what had worked in the League and has
been “pasted” onto the newly created United Nations
Organization.

For example, the League had an Assembly, which
included all members, and a Council, a body with li-
mited membership. Similar structures emerged in the
UN, they are the General Assembly and the Security
Council. The League had a secretariat, a position of a
Secretary General and a mandates system over colonial
territories. Similar institutional features were created
in the United Nations (the Secretary General, the Sec-
retariat and the Trusteeship Council).

Notwithstanding these similarities, the United Na-
tions was given by its founders two crucial new func-
tions that the League did not have. First, the founders
created the Economic and Social Council as one of the
main organs of the United Nations. It was clearly done
with the Global Depression of the 1930s in mind. The
1930s global economic travails were thought to have
contributed immensely to the World War II, whereas
the League did not have a mandate to tackle them. So,
the shortcoming was rectified in the context of the
United Nations.

Second, and most importantly, the League was
paralyzed in its action by the requirement of consen-

sus. Indeed, decisions in both the Leagues’ Assembly
and its Council were made only by consensus. This
institutional arrangement was actually the League’s
major flaw, because it forestalled any collective action
against aggressive foreign policies that Axis powers
began demonstrating in the 1930s.

Thus, the founders came up with the idea of a Coun-
cil with two categories of membership (permanent and
non-permanent), which, they thought, would be a sig-
nificant improvement over the Leagues’ Council. In-
deed, while the League’s Council could have been para-
lyzed by any of its members, the UN Security Council,
according to its designers, would be incapacitated only
by any of its five permanent members — USSR, USA,
France, Britain and China (the Big Five), which were
given by the UN Charter the right of veto, but not by
non-permanent members.

But, the idea of an “exclusive club” was not a no-
velty either because there was also a historic precedent
for it. Following the Napoleonic Wars great powers of
the day established at the Congress of Vienna in 1815
the Concert of Europe. This structure aimed, above all,
at forestalling revolutions and fighting liberalism in
Europe.

As Henry Kissinger noted in his “Diplomacy” (1994),
“the Concert of Europe implied that nations that were
competitive on one level would settle matters affecting
overall stability by consensus” [1, p. 83]. Indeed, the
Concert operated on the basis of consensus among
the five key European powers which are Austria, Bri-
tain, France, Prussia and Russia. Over the following
four decades these powers almost always thought in
unison that allowed for their collective action when
it was needed. But, as their foreign policy priorities
changed with time, they began thinking differently,
common action became impossible and the Concert
fell apart.

Why the idea of a Concert-like “exclusive” club was
replicated in the UN context? Perhaps, because at the
end of World War II nothing indicated unequivocally
that its victorious powers would not be able to coop-
erate for many years to come as effectively as their
predecessors did in the Concert of Europe. As Henry
Kissinger pointed out in his “Diplomacy”: “Roosevelt’s
[Frank Delano Roosevelt] concept of the Four Police-
men [USSR, USA, Britain and China] was in fact struc-
turally similar to Metternich’s Holly Alliance. Each
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system represented an attempt to preserve the peace
through a coalition of victors upholding shared values”
[1, p. 397].

Therefore, in terms of institutional arrangements
the United Nations is not, and has never actually been
conceived, as an ideal universal structure destined to
resolve all problems in the world. It is certainly far from
being a kind of a world government that many may in-
correctly take it for and thus expect impossible from it.
The organization was merely designed as an improved
variant of the League with some useful borrowings
from the even earlier collective governance experien-
ces such as the 19™ century’s Concert of Europe.

Consequently, the realist theory proponents are ab-
solutely right by saying that the United Nations can go
only as far as its permanent members can allow it to
go. Consider, for example, two very similar cases rela-
ted to the invasion of Iraq. In the first case dated from
1991 the five permanent members of the UN Security
Council gave their “green light” for collective action
against Iraq. Thus, the war was declared legitimate,
and the UN was praised worldwide.

By contrast, in 2003, the Security Council’s Big Five
were divided. Consequently, the US and its allies went
to war without international “blessing”. As a result, the
2003 war was declared by the world’s majority to be
illegitimate, and the UN was vilified.

The key conclusion from these musings is that the
United Nations can effectively deliver on critical issues
of international peace and security only if the Big Five
think identically. More than two hundred vetoes cast
by the permanent members in the Security Council
since 1945 indicate that they have differed in opinion
far too often!.

What can also be inferred from this analysis is that
as the Organization’s institutional arrangement has
empowered the Big Five on international peace and se-
curity matters, so has it significantly limited the scope
for other UN member states to pursue and realize their
own ideas and initiatives in these crucial domains.

It means that other member states can realize
their peace and security-related initiatives, which
for the sake of convenience may be dubbed first-tier
issues, only if those conform to the permanent five’s
individual vision and interests. A clear example of
this is provided by the never-ending process of the
UN Security Council reform. All attempts at enlarg-
ing this main organ over the past three decades have
run into nowhere, largely because of the Big Five’s
attitudes.

But, the United Nations is not only about peace
and security. Its founders demonstrated great fore-
sight by establishing the Economic and Social Council
(ECOSOC). Conceived initially as a body to deal with
the 1930s depression-like challenges, the ECOSOC ac-
tually grew into something far larger. It became an um-
brella or an overarching framework, if you will, under
which a whole array of functional commissions, stand-
alone agencies, programmes and the like on economic,
social, environmental and other adjacent issues was
subsequently created.

As a result, the United Nations, when it comes to
these non-security matters, which for the sake of con-
venience can be called second-tier issues, presents
something that the world has never experienced be-
fore. Indeed, neither the League nor the Concert of
Europe were ever preoccupied with such concerns. But
these kind of issues are extremely important insofar
as they closely interconnect all of us, make us inter-
dependent, and as the liberal theorists claim, make a
major great power war unimaginable.

What is more, it is here, in this second-tier realm, in
which the Big Five see less, if often any, strategic con-
cerns, where other UN member states can take the lead
on some issues, bring their ideas to fruition, and, thus,
do something that brings benefit to everyone.

So, where does Belarus, a founding member of the
United Nations, with its 75 years of experience, stand
in the organization in the context of this institutional
arrangement?

Belarus at the United Nations

With the view to answering the question posed
above it would make sense to introduce three condi-
tional time periods of Belarus’ engagement with the
United Nations: 1945-1990, 1990-2005, and 2005 -
present.

1945-1990. Belarus started at the United Nations
very well indeed. At the first session of the General
Assembly, held in 1946, the delegation proposed a re-
solution entitled “Extradition and punishment of war
criminals”. The resolution requested both UN mem-
ber states and other countries to take most vigorous
measures to search for war criminals, arrest and extra-

dite them to the countries, where they had committed
crimes.

Belarus went further with the topic of war crimes
and tabled a draft resolution at the 23" session the UN
General Assembly in 1968 on “Question of the punish-
ment of war criminals and of persons who have com-
mitted crimes against humanity”, which main idea was
not to apply the statute of limitations to war crimes
and war criminals. The resolution was adopted by con-
sensus.

These two resolutions undoubtedly fell to the first-
tier peace and security cluster, but we succeeded be-

ISee: United Nations Security Council veto power [Electronic resource]. URL: https://en.wikipedia.org/wiki/United Nations_Se-

curity_Council veto power (date of access: 20.04.2020).
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cause everyone in the UN General Assembly, including
the Big Five, agreed with our proposed action.

A couple of years later, at the 28 session of the
General Assembly, held in 1973, Belarus sponsored a
resolution on “Use of scientific and technological de-
velopments in the interests of peace and social develop-
ment”. The resolution contained a number of relevant
appeals to member states and international orga-
nizations. It was our first “inroads” into the second-
tier cluster on the United Nations agenda. We succeed-
ed and the resolution was adopted by consensus.

The year of 1973 was memorable for Belarus for
another reason, namely, because it was elected to the
UN Security Council as a non-permanent member. We
served on there in the course of the two subsequent
years (1974-1975). It was the only time that Belarus
has ever served on the Security Council. It goes with-
out saying that in the bitter atmosphere of cold war
politics we, while in the Security Council, strictly ad-
hered to the Soviet foreign policy line.

So, this four and a half decade-long period was gene-
rally marked for Belarus by a few initiatives, although
generally our freedom of action was constrained by the
fact that Belarus was not an independent country.

1990-2005. 1t makes sense to begin this second
period not from 1992, when Belarus began acting in
the United Nations as an independent state, but rather
from 1990. It is so because in 1990 Belarus proposed at
the UN General Assembly a draft resolution on Cher-
nobyl that became and still remains one of the areas
for priority action for our foreign policy.

The resolution under a rather lengthy title “In-
ternational co-operation to address and mitigate the
consequences of the accident at the Chernobyl nucle-
ar power plant”, adopted by the UN General Assembly
by consensus, has generally tasked the United Nations
to tackle the problem of Chernobyl. Subsequently, the
Inter-agency task force on Chernobyl was established
and many UN agencies began their long-term involve-
ment in Chernobyl related activities.

In the context of this resolution Belarus has al-
ways closely cooperated with the Russian Federation
and Ukraine, the other two most affected countries.
The latest resolution on Chernobyl, submitted by Be-
larus as a main sponsor, entitled “Persistent legacy of
the Chernobyl disaster” was adopted by the UN Gene-
ral Assembly in December 2019. Its main focus is on the
need to promote sustainable development of the Cher-
nobyl-affected regions. This mandate is fully in line
with the United Nations’ overall mandate for sustain-
able development. On the initiative of Belarus 26 April
was proclaimed the International Chernobyl Disa-
ster Remembrance Day in the UN since 2017.

The topic of Chernobyl is one falling into the se-
cond non-security cluster. Belarus, as the most af-
fected of all, has certainly been the most vigorous in
raising this issue at the United Nations. Our political
lead here is well established and respected by both UN

membership and relevant international organizations.
Suffice it to say that in recent years it has invariably
been Belarus that sponsored various side-events on
the International Chernobyl Disaster Remembrance
Day whether in Geneva, New York, Vienna or else-
where. Other countries and partners fully acknowledge
our leadership and always join us.

Apart from the issue of Chernobyl, the 1990-2005
period was notable for some of our initiatives in the
realm of security issues.

Belarus became the first among successor states of
the former Soviet Union to renounce nuclear weapons,
and complete the withdrawal of all nuclear wea-
pons from its territory by the end of 1996.

Belarus’ aspiration to strengthen security and sta-
bility in the European region transformed into initia-
tive to establish a nuclear-weapon free zone in Central
and Eastern Europe put forward in the beginning of
1990s. Consequently, a relevant resolution was tabled
by the delegation of Belarus at the 53" session of the
UN General Assembly in December 1998. The resolu-
tion was adopted by a vote.

Belarus’ consistent policy in the field of interna-
tional security, disarmament and non-proliferation
was reflected in the resolution titled “Prohibition of the
development and manufacture of new types of wea-
pons of mass destruction and new systems of such
weapons”, which is being tabled by our country in the
UN General Assembly on a regular basis since 1990.
This resolution is of warning nature, as preventive
measures are the best way of dealing with potential
threats to international peace and security.

To sum up, during this 15-year long period Belarus
generally has been more visible in the United Nations
than during the preceding four decades. We have laid
the foundation for the UN system to address Cherno-
byl on a permanent basis. We have made significant
“inroads” into the peace and security domain of the
United Nations. But the fact that some of our initia-
tives were put to a vote indicated that the interests of
great powers were at stake.

Furthermore, Belarus has actively participated in
various UN conferences and events on economic and so-
cial matters held in abundance throughout this period,
for example, the 1994 International conference on po-
pulation and development, the 1995 Social Summit,
the 1996 Habitat conference, the 2000 UN Summit, the
2001 International conference on financing for deve-
lopment. However, during this period we have not
come up with our own initiatives in this second-tier
realm that would be demanded by the international
community and that would make us really visible and
indispensable in the United Nations.

That, perhaps, explains the fact that during this
time frame Belarus has twice lost election to the Uni-
ted Nations Security Council in 1993 and in 2001.

2005 - present. The year of 2005 truly marked a
watershed in Belarus’ approaches to the United Na-
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tions. At that year’s central event (the United Nations
Summit) President of the Republic of Belarus Alexandr
Lukashenko announced two important initiatives.

First, the President called upon the international
community to recognize the diversity of ways towards
progressive development. Was it really necessary to
state such an obvious thing? Yes, it was, because this
postulate was not so obvious in the harsh geopolitical
atmosphere of the new millennium’s early years, when
some Western countries tried to impose their will on
the rest of the world by means of war and disregard for
international law.

Many back then thought that the unipolar moment
with all its negative implications was for long with us
to stay?. But Belarus was not among those pessimists.
We have unambiguously stated that it is diversity, not
uniformity, that drives human development and pro-
gress. As a matter of fact, it was a very bold step to
state such a thing loud and clear from the UN General
Assembly’s rostrum.

With the benefit of hindsight, however, it can safely
be said that the vision of global diversity voiced by the
President of the Republic of Belarus has been fully vin-
dicated. Indeed, by the end of that decade the unipolar
moment faded away and with it disappeared any seri-
ous attempt by Western countries to impose so-called
democratic and liberal forms of domestic governance
on others. Ever since 2005, Belarus did its best at the
United Nations to draw attention to the “diversity” ini-
tiative and reflect it in the organization’s various docu-
ments.

Moreover, the “diversity” initiative has been pro-
perly developed in conceptual terms and presented to
the global public in a comprehensive piece written by
me under the title “The emerging global system: em-
bracing diversity-politic and partnerships” [2].

Its central tenet is that while global politics in the
past was characterized by “concentrated” systems in
terms of actors and types of challenges, the current
system is a “diffused” one. This new system can effec-
tively be governed with the logic of diversity and the
tool of inclusive partnerships [2, p. 66—74]. More on
partnerships will be said below in this essay.

Second, at the 2005 UN Summit President Alexan-
der Lukashenko urged the international community to
take vigorous action against the crime of trafficking in
persons. No one envisaged at that time that over the
coming years combating human trafficking will have
become Belarus’ hallmark initiative.

Foreign partners often ask Belarusian diplomats
what drives us to be so proactive in this field. First and

foremost, it was our domestic action. Namely, Belarus
has erected and implemented very robust anti-traf-
ficking legislation in 2003-2005, which allowed us
to reduce the crime to such an extent that it actually
ceased to bother the public.

That success, in turn, enabled us to share national
experience at higher levels. What is more, our active
engagement in global anti-trafficking discourse since
2005 has served to raise our knowledge of the problem,
which allowed Belarus to consistently propose new
solutions®.

To name just some of them. Following the Presi-
dent’s call, the delegation of Belarus has proposed at
the 60 session of the UN General Assembly in 2005
to forge a “Global partnership against human traffick-
ing”, which implies close co-operation among coun-
tries, international organizations, civil society and
private sector. This notion has since then invariably
been reflected in all anti-trafficking resolutions, dec-
larations, reports, etc.

Next year, in 2006, Belarus tabled at the General As-
sembly for the first time a draft resolution on “Improv-
ing the coordination of efforts against trafficking in
persons”. The resolution gave birth to the Inter-agen-
¢y coordination groups against trafficking in persons
(ICAT), which today brings together 23 international
agencies. ICAT is the crucial international body that
closely coordinates activities of its members, carries
our research and offers advice to countries and other
stakeholders.

Belarus sponsors the above resolution on a biennial
basis. The latest resolution was adopted by consensus
by the UN General Assembly in December 2019. It is
the key omnibus UN anti-trafficking resolution that
provides relevant mandates to the United Nations
and many of its agencies and contains important ac-
tion-oriented recommendations to member states.

Since 2005 Belarus began advocating the need to
develop a global plan of action on human trafficking.
In our view, a global plan was needed in order to pro-
vide a comprehensive overarching political framework
to global anti-trafficking efforts, which would also
spell out roles for various stakeholders. The case for a
global plan was well and succinctly laid out by Sergei
Martynov, former Minister of Foreign Affairs of the Re-
public of Belarus, in his article entitled “Human traf-
ficking: beyond the protocol” [3].

It took Belarus five years of relentless and pains-
taking work to bring the idea of a global plan to fru-
ition. As a result, the UN General Assembly adopted
the Global Plan to Combat Trafficking in Persons on

’The term “unipolar moment” was invented by American political scientist Charles Krauthammer. See: Krauthammer C. The
unipolar moment [Electronic resource] // Foreign Affairs. 1990. Vol. 70. No. 1. URL: http://users.metu.edu.tr/utuba/Krauthammer.

pdf gdate of access: 20.04.2020).

For more information on how Belarus’ knowledge on human trafficking evolved see: Makei V. Human trafficking in the post-
cold war period: towards a comprehensive approach [Electronic resource] // Journ. of Internatl. Affairs. URL: https://jia.sipa.colum-
bia.edu/online-articles/human-trafficking-post-cold-war-period-towards-comprehensive-approach (date of access: 20.04.2020);
Sychov A. Human trafficking: a call for global action [Electronic resource] // Globality Studies Journ. 2009. Issue 14. URL: https://gsj.
stonybrook.edu/article/human-trafficking-a-call-for-global-action/ (date of access: 20.04.2020).
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30 July 2010. By the way, in a couple of years that day,
the 30 July, was declared by the UN General Assem-
bly to be the International Day against Trafficking in
Persons.

Belarus succeeded with the Global Plan, because
it was able to rally around it a group of committed
countries that vigorously pushed the initiative to its
completion. This group was institutionalized under
the name of the group of friends united against hu-
man trafficking (Group). Today, it has in its ranks
22 UN member states from different parts of the world.
It operates in New York, Vienna, Geneva and Paris. Its
members cooperate closely in advancing anti-traffick-
ing resolutions and stage various relevant side-events,
including in partnership with ICAT.

Since its establishment in 2010, the Group has in-
variably been chaired by Belarus. Since then the Group
has organized five meetings at the ministerial le-
vel, with the latest being held in September 2019. The
meetings end up with declarations, which set forth
some guidance for the Group’s “field” activities. The
Group’s primary focus has always been the Global Plan
of Action. In particular, members of the Group work
together in advancing regular Belarus-sponsored reso-
lutions on the Global Plan at the UN Commission on
crime prevention and criminal justice (UN Crime Com-
mission) and at the ECOSOC.

In recent years, Belarus has been in the lead in ad-
vancing a number of specific aspects of the human
trafficking cluster, which experts often refer to as new
dimensions of human trafficking. In particular, in 2014
and 2016 Belarus sponsored at the UN Crime Commis-
sion draft resolutions on organ trafficking*, in 2018 -
on trafficking in persons and technology, the plan for
2020 is to table an ECOSOC draft resolution on traf-
ficking in supply chains.

As was mentioned earlier, in the context of its “di-
versity” initiative Belarus began speaking loudly about
global partnerships. Indeed, in today’s “diffused” world
we can achieve success against any transnational chal-
lenge only when all positive stakeholders (states, in-
ternational organizations, civil society, private sector,
academia) work together.

Partnerships are especially relevant and possible in
the realm of second-tier non-security issues. A clear
example of this can be seen from a Belarus-sponsored
resolution titled “Strengthening the engagement of
all members of society in crime prevention”, which we
proposed at the UN Crime Commission in May 2019.
The resolution was adopted by consensus and was
sponsored by nearly 40 countries, including Austria,
Canada, Japan, France, Italy, Norway, Russia, Sweden,
Thailand, Turkey, United Kingdom, the USA. This fact
clearly indicates one thing, namely, that UN member
states support our vision of partnerships.

There are two more second-tier matters, which Be-
larus holds very dear. These are the topic of middle-in-
come countries (MICs) and the issue of the family.

MICs represent a diverse group of around 100 coun-
tries as classified by the World bank’s income per ca-
pita criteria. The active discourse on MICs, including
in the United Nations, emerged in the middle of the
past decade due to certain global political and econo-
mic developments. What distinguishes middle-income
countries from other groups is the fact that they play
a dual role. Indeed, on the one hand, they still need in-
ternational assistance for their own development. On
the other, they increasingly become donors of interna-
tional assistance.

What is of a particular importance for middle-in-
come countries is to institutionalize their cooperation
with the United Nations system through the develop-
ment of a strategic document because the MICs is the
only major group in the United Nations that lacks such
a document, and hence, it lacks systemic cooperation
with the UN system.

Belarus has been very actively involved in this topic
ever since it emerged. We are a middle-income country
and we share the MICs “dual role” mentality. Belarus
has staged a number of conferences and side-events of
MICs, at which we actively advanced the issue of a stra-
tegic document. Moreover, along with Costa-Rica Be-
larus created and co-chaired in the UN the Like-mind-
ed group of countries supporters of middle-income
countries that brings together 13 UN member states.
To make sure that our efforts are practice-oriented and
bring tangible benefits to MICs, we successfully initi-
ated development of the United Nations Industrial De-
velopment Organization (UNIDO) strategic framework
for partnering with middle-income countries, which
was adopted by the UNIDO General Conference in No-
vember 2019.

One can find a comprehensive and detailed analysis
of this issue in an article titled “Middle-income coun-
tries: a long journey to UN institutionalization”, writ-
ten by Yury Ambrazevich, Permanent Representative
of Belarus to the United Nations Office in Geneva [4].

As for the family, this issue has been in the fore-
front of global discussions for the past two decades.
Yet, the debate is becoming increasingly polarizing
and divisive as Western countries seek to embed in UN
documents their radical views on the diversity of fa-
mily forms. This, however, cannot be accepted by a very
large number of other states, including Belarus, which
historically adhere to the values of the traditional fa-
mily.

Belarus stepped in the debate in 2013. Moreover,
in partnership with Egypt and Qatar we established
the Group of friends of the family. Today this group
comprises 25 UN member states. It naturally works to

“More on the topic see: Makei V. Trafficking in human organs // Forced Migration Review. 2015. Issue 49. P. 91-92.
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advocate the values of the traditional family, often in
cooperation with like-minded partners from interna-
tional organizations and civil society.

Understanding that it is impossible to reconcile
the two camps in their views on the family any time
soon, Belarus tries to make the debate less polarizing
and divisive. Driven by this logic, I wrote a major arti-
cle entitled “Identity politics and culture wars: a new
determinism?” [5].

The article clearly demonstrates why and how so-
called “libertarian” family values emerged in the West as
a result of the 1960s culture wars, and why similar atti-
tudes did not and could not emerge in other parts of the
world [5]. The article’s key message is this: if we cannot
come to a shared view on the family, let us understand
why we have different views, let us respect each others’
views, and let us refrain from imposing on each other
something that the other group does not accept.

By the way, a very similar “unifying” message came
from me even earlier, that time in the area of hu-
man rights, through a comprehensive essay entitled
“Human rights: what and who made them divide the
world” [6].

Indeed, as the essay shows, our “different approa-
ches to human rights stem from the countries’ specific
historical experience of development, which in some
cases forged a centralized and collective nature of so-
cieties, whereas in others they were conducive to de-
centralization and individualism. Understanding the
historical reasons behind other countries’ different
stance on human rights may contribute to non-con-
frontational international relations” [6]. In the current
poisonous atmosphere of the UN Human Rights Coun-
cil, it is a recipe that all would be well advised to heed.

As the above two publications indicate, Belarus
truly attaches great importance to doing something
“unifying”. We never hesitate to propose an action that
may close the gap between UN member states on any
divisive and polarizing topic. As a matter of fact, the
“unifying agenda” has become a distinguishing feature
of all of our initiatives at the United Nations in the pe-
riod since 2005, whether it is diversity, trafficking in
persons, crime prevention, middle-income countries,
family, narcotic drugs, technology and some others.
In all of these instances we propose action that brings
benefit to all and which leaves no one behind.

Looking beyond 2020

How the 75™ anniversary will affect the United Na-
tions? That is the question that is being frequently asked
these days. Many pundits would say that we should ex-
pect nothing significant occurring at the organization
as nothing important has happened to the UN in the
wake of its previous anniversaries and summits.

So, according to this logic, the United Nations will
inevitably revert to its “business-as-usual” once the
world’s leaders deliver their statements at the summit
and leave for home. There is certainly a grain of truth
in this logic, which is buttressed by a number of serious
arguments.

First, as it has been shown in one section above
here, the United Nations is institutionally constrained
and can deliver, especially on peace and security, only
as much as its leading powers allow it. Can we expect
any institutional overhaul in connection with the cur-
rent anniversary like, for instance, an enlargement of
the UN Security Council, which would mend the short-
comings? Unfortunately, we cannot, because these are
not currently on the agenda.

Second, there is certainly some degree of disap-
pointment with the United Nations and disbelief in
what it can do. It is best demonstrated in the prolife-
ration over the past two decades of various close clubs
that bring together a limited number of participants,

who believe that it is easier to decide on a specific is-
sue within a small circle rather than at the United Na-
tions. There are many such: G7, G20, the Middle East
Quartet, BRICS and so on.

Third, and most importantly, history teaches us that
truly drastic international changes are possible only as
a result of global catastrophes, but not during times
of peace, because it is extremely hard to mobilize and
motivate people when they are not much troubled®.
Indeed, both the League and the United Nations are
testimonies to such horrible experiences. Such kind of
understanding also rules out the possibility that the
United Nations will be replaced by a third generation
of international organization any time soon®.

Yet, it will be extremely pity if the United Nations
remains anchored by the above constraints, trends and
developments, which are beyond its current ability to
master. It is especially pity as we realize that these
factors significantly hamstring the organization in
its ability to deliver on its key mandate — supporting
member states in implementing the Sustainable De-
velopment Goals (SDGs). Furthermore, it is particular-
ly pity, because ordinary people around the globe in-
creasingly realize that only by acting together can we
overcome global challenges, like the novel coronavirus
that is ravaging the world as this essay is being written.

>The argument has been well presented by James Traub in his book “The best intentions” (2006). The book is devoted to Kofi

Annan, former UN Secretary-General.

The notion of a third generation of international organizations implies creation of a set of new organizations. The League and
some other organizations founded along with it after World War I are considered the first generation of international organizations,
while the UN system and other organization set up after World War II are regarded as the second generation of international orga-

nizations.
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But what can be done?

Dag Hammarskjold, the highly esteemed second
Secretary-General of the United Nations, once said:
“Never measure the height of a mountain until you
have reached the top. Then you will see how low it
was” [7, p. 265]. Member states, which are not indif-
ferent to the fate of the United Nations, should be well
advised to be guided by that valuable saying. In prac-
tice it means always aspire for impossible.

It is exactly with that attitude with which Belarus
is going to continue its engagement with the United
Nations beyond the anniversary year. We will certainly
continue to be as active as before, if not more so, in

advancing our well known unifying second-tier initi-
atives. What is more, we will aspire for what at pre-
sent seems indeed impossible. In particular, we attach
paramount importance to the idea of launching a com-
prehensive security dialogue that was proposed by the
President of the Republic of Belarus at the opening of
the 26™ session of the OSCE Parliamentary Assembly
in July 2017.

After all, irrespective of how far Belarus can go with
its initiative, we are absolutely convinced that we are
right in proposing a global security dialogue at a time
when one is urgently required. And we hope that histo-
ry will ultimately prove that we were right.
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MEXAYHAPOAHOE COTPYAHUYECTBO
YHUBEPCUTETOB BEAAPYCHU B COEPE ITPEITOAABAHNSA
N NCCAEAOBAHUA ITPAB YHEAOBEKA

B.T. IAZITYPCKHMIY

1)Beﬂopyca(uﬁ 2ocydapcmeeHHblii yHusepcumem, np. Hezasucumocmu, 4, 220030, 2. Munck, Benapyco

AHanmM3upyeTcss MHOTOJIETHEe COTPYIHMYECTBO 6eI0PYCCKUX YHUBEPCUTETOB C MIBEACKMMU MapTHepamu B chepe mpe-
MOJIaBaHMS M MUCCIeNOBaHMS TIPaB yesioBeKa. Ha KOHKPEeTHBIX MpUMepax aBTOp IMOKa3bIBaeT Hauboiee ycrenHbie hopMbl
6€eI0PYCCKO-1IBEICKOTO COTPYAHNYECTBA, KOTOPbIE OKA3aJIM BIMSHIE HE TOIBKO Ha CUTYAIMIO B chepe BhICIIEN IIKOJIbI, HO U
Ha BOCIIpUSITHE TPO6IeMaTHKY ITPaB YeJIoBeKa B 6eI0pycCKOM 06IIEeCTBe B 11eJIoM (pa3paboTKa JeKIMOHHbIX KypCOB, ITy0u-
Kalyst pe3yIbTaTOB HAYYHBIX MCCIeIOBaHMIA, 0OyUalolye ceMUHApbl, 0OMEH IpernogaBaTeasiMu 1 cTygeHtamu). Hambonee
3aMeTHbIe Pe3y/abTaThl 6bLIM JOCTUTHYTHI B HAIIpaBAeHUM 00ecrieue st TeHIepPHOTO paBeHC TBa.

Knirouesste cnosa: benapycy; llIBenusi; beiopycckuii rocygapCTBeHHbIN yHUBepcuTeT; UHCTUTYT nMenn Payins Bannen-
6epra; 6emopyccKo-IBeacKue OTHoleHus ; [[IBefckoe areHTCTBO MEXKIYHAPOJHOTO COTPYIHUYUECTBA AJI pa3sBUTHs; ITpaBa
yeJioBeKa; reHJepHOe PaBeHCTBO.

In modern Belarus, the theme of human rights is
becoming more and more common subject of keen
public attention and intensive expert discussion. The
specificity of this discussion is largely given by
the so-called “Soviet heritage”. It lies in the fact that in
the conditions of the ruling political regime at that
time the main political emphasis was the promotion

of collective socio-economic guarantees and deny of
the existence of universal values. In the Belarusian
SSR, which was a composite part of the Soviet Union
and formally had a pretty democratic constitution, the
right to work, free education, medical care, and other
rights were proudly declared. While freedoms advocat-
ed by Western countries (freedom of speech, thought,
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assembly, the right to own and publicly express their
own opinion), were recognized only formally. In prac-
tice, they were considered not only secondary, but also
harmful. In the opinion of Soviet leaders, the priority
of personal rights of citizens undermined the stabili-
ty and unity of the society, served as a tool of “bour-
geois influence”. Interpretation of human rights was
the central theme of the ideological struggle, in which,
according to Soviet ideologists, there was no and could
not be peaceful coexistence.

Pivotal socio-political and economic transforma-
tions of the late 1980s — early 1990s, which are still
ongoing in most new independent states, set a thorny
issue of ensuring real freedoms and human rights. Be-
larus, as well as other post-Soviet countries, started
the process of transition from declarations of human
rights to their implementation in practice. However,
due to objective and subjective reasons, this process
has been delayed and has not lost its relevance in the
current political agenda by now.

One of the most important factors, contributing to
the increased interest in human rights problems in Be-
larus, was the extension of international cooperation.
It gave countries in transition possibilities to study
and use the experience of ensuring human rights, ac-
cumulated by developed countries over a long period.
The experience of Sweden and other Northern Europe-
an countries, that set high standards of human rights
protection to be their recognizable “brand”, and im-
portant basis for economic and social well-being tradi-
tionally cause the greatest interest in Belarus.

One of the striking examples of international coope-
ration in the field of human rights was the long-term
partnership of the largest Belarusian universities with
the Raoul Wallenberg Institute of Human Rights and
Humanitarian Law (Raoul Wallenberg Institute). Due
to its significant influence on the academic discussion
of human rights in Belarus, this format of the Belaru-
sian-Swedish interaction deserves a special scientific
study.

The launch of the long-term academic interaction
between Belarus and Sweden in the field of human
rights was given by a joint seminar held in Minsk on
the basis of the faculty of international relations of the
Belarusian State University (FIR BSU) on 21 November
2008, as part of Swedish presidency in the Council of
Europe. The event was dedicated to the theme “Imple-
mentation of human rights in a european perspective —
exchange of experiences and challenges for the future”.
The seminar was attended by the representatives of
the Belarusian Ministry of Foreign Affairs, the Ambas-
sador of Sweden to Belarus S. Erickson, the adviser on
strategic planning and quality assurance at the Raoul
Wallenberg Institute M. Johansson, Belarusian and fo-
reign scientists, students [1].

After the successful seminar, the Swedish side, ap-
preciating the high potential of Belarusian teachers and

students, suggested continuing the implementation of
joint activities. The Institute informed the leadership
of the FIR BSU about the intention to seek financial
support from the Swedish International Development
Cooperation Agency (Sida). 2009 was marked by mutu-
al visits and lectures, in which the representatives of
the FIR BSU and the Raoul Wallenberg Institute took
part. The leadership of the institute was interested in
how the human rights problem is presented in the edu-
cational process of Belarusian universities, how high
the interest is in this issue on the part of teachers and
students. The Belarusian side drew attention to the
fact that the planned joint activities would remain
within the framework of scientific and educational ac-
tivities and did not get into a wider political space.

Given the particular sensitivity in perceiving hu-
man rights issues in the power vertical of Belarus, part-
ners from the two countries agreed on the “basic rules”
of joint projects. It was decided to focus on the expan-
sion of scientific research in the direction of theory
and practice of activities in the field of human rights.
Scientific research was supposed to become, accord-
ing to partners, a platform for expanding and updating
existing and creating new training courses in human
rights. Moreover, it was planned to devote not only
separate courses to teaching various aspects of human
rights, but also, if possible, use special modules for this
purpose within other broader socio-humanitarian dis-
ciplines.

An important formal step in the bilateral activi-
ties was the Memorandum of cooperation, signed on
1 December 2009, by the rector of the Belarusian State
University academician S. Ablameyko and the director
of the Raoul Wallenberg Institute L. Holmstrom. The
signed document outlined the development of the exis-
ting and introduction of new training courses on hu-
man rights topics at the faculty of international rela-
tions and the faculty of law of the BSU, the exchange
of teachers and staff, the provision of scholarships for
master degree programs at Lund University to Belaru-
sian students. Among the promising areas of coope-
ration was the transfer of the necessary literature and
databases to the BSU library, the translation of the
most relevant educational and scientific literature into
Russian or Belarusian, the organization of seminars in
Sweden for representatives of Belarusian state institu-
tions and public organizations. Several other forms and
mechanisms of cooperation were also envisaged [2].

Looking ahead, it should be noted that the second
similar memorandum between the BSU and the Swe-
dish partner organization was signed on 16 November
2016, by rector S. Ablameyko and director of the Raoul
Wallenberg Institute M. M. Kjaerum during his visit to
Minsk.

After the signing of the first memorandum, the ac-
tive preparation of a cooperation program, clarification
and coordination of positions on all planned activities
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began. As a result of the efforts undertaken, the Raoul
Wallenberg Institute received state funding to sup-
port academic cooperation with Belarus for a period of
four and a half years, namely from 1 January 2011, to
1 July 2015. The Swedish grant was called “Promoting
democracy in Belarus through human rights capacity
building”.

In addition to two BSU faculties, Belarusian Na-
tional Technical University (BNTU) and Belarusian
State Economic University (BSEU) were invited to par-
ticipate in academic cooperation. For the next years,
the promotion of the ideas of human rights and gender
equality in Belarusian universities, among young peo-
ple, in state and public institutions was declared as the
main task of cooperation. It was supposed to achieve
these goals, first of all, through the training and pro-
fessional development of experts, the creation of an
educational, scientific and methodological base at the
Belarusian State University. The authors of the joint
program of action concept hoped to expand the in-
teraction between the universities, government struc-
tures, and public associations in the field of human
rights. It should be emphasized that the mainstream
of joint activities was achieving gender equality. Such
an approach to cooperation suited the Belarusian part-
ners, since the gender theme did not cause strong re-
jection in Belarus, it was in this area that the country
had significant achievements.

Despite the growing contradictions between Be-
larus and the European Union as a whole and Sweden
in particular at the end of 2010 and the beginning of
2011, inter-university partnership started quite ac-
tively. On 8 February 2011, a bilateral training seminar
“Gender equality and its maintenance in higher edu-
cational institutions of Belarus” was held on the basis
of BNTU in Minsk, in which several dozens of teachers
and graduate students took part. On 10 February 2011
Belarusian and Swedish participants gathered at the
one-day round table “Teaching human rights in high-
er educational institutions of the Republic of Belarus”,
the task of which was to take an inventory of existing
human rights courses and studies at Belarusian uni-
versities, as well as to discuss the prospects for their
further development.

With the introduction of EU sanctions against seve-
ral Belarusian leaders and enterprises after the well-
known events related to the presidential election in Be-
larus (December 2010), as well as with official Minsk’s
retaliatory measures against many representatives of
the European Union member states, a certain threat
to the implementation of agreements between part-
ners occurred. In these sophisticated conditions, the
Ministry of Foreign Affairs of the Republic of Belarus,
represented by then Deputy Minister V. Voronetsky,
provided the necessary support to the university con-
sortium. On his behalf, on 20 January 2011, a delega-
tion of the Raoul Wallenberg Institute, composed of
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Emma Melander Borg, D. Geer, and dean of the FIR BSU
V. Shadurski was received at the ministry. During the
constructive meeting, the main directions of the ongo-
ing Belarusian-Swedish academic dialogue in the field
of human rights were supported.

It should be recognized that the tension in interna-
tional relations was still being influenced the course
of the project. So, many important visits of foreign re-
searchers to Belarus did not take place. The Swedish
ambassador for human rights, H. Dahlgren, was unable
to speak at BSU in November 2011, although the ques-
tion of his visit to Belarus was agreed upon in advance.
Such external obstacles created certain organizational
and financial problems that caused tension on both
sides.

That situation, as well as the increasing number of
joint meetings, visits and exchanges, raised the ques-
tion of the need for clear coordination of partners’ acti-
ons, and mechanisms for quickly finding solutions ac-
ceptable to all parties.

The answer to this challenge was the creation of the
Steering Committee, which on an equal footing includ-
ed leadership and faculty of partner faculties. On 16
March 2011, on the basis of BSU, its first meeting was
held, initially consisting of 8 people, including deans
of the faculties of BSU (S. Balashenko, V. Shadurski),
BNTU (G. Brovka), BSEU (A. Shklyarevsky). Since 2011,
all the decisions on future events, organizing intern-
ships, defining selection criteria for participants of
foreign trips, etc. were taken at meetings of the Steer-
ing Committee, which were held, as a rule, at least
twice a year. Participation in the work of the council
has become a good source of mutual enrichment in the
field of management culture (conducting discussions,
reaching compromise solutions, reasoned justification
of certain decisions, etc.) existing in the academic en-
vironment not only from different countries, but also
from various universities. The coordination of coope-
ration on the Belarusian side was entrusted to the de-
puty dean of the FIR BSU A. Selivanov. He carries out
his assignment to date.

Within the framework of the Steering Committee,
three working groups were created: monitoring and
evaluation working group, gender participation work-
ing group and students participation working group.

A deeply scientific and balanced approach to the
topic of human rights, a high level of qualification of
experts invited to training seminars, the possibility
of an open discussion at events in Belarus and other
countries, financing of trips both within the country
and abroad contributed to an increase in the num-
ber of university teachers and researchers, interested
in developing academic cooperation. The expansion
of the Belarusian participants was facilitated by one of
the most notable events of the second year of partner-
ship - the study program “International and Swedish
experience in the promotion and protection of human
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rights: theory and practice”. The program, organi-
zed on the basis of the Raoul Wallenberg Institute in
Lund on 5-16 November 2012, was attended by about
30 participants from universities, state institutions
and non-governmental organizations of Belarus. The
program content — lectures, seminars, presentations,
study visits were adapted to the specific interests of
the participants. Simultaneous interpreting was or-
ganized for non-English speakers, and all travel ex-
penses were covered by the Swedish side.

During the program, its participants had the op-
portunity not only to listen to lectures by qualified
specialists of the institute on human rights issues in
Sweden and other countries, but also to discuss the
situation with understanding and interpretation of
human rights in Belarus. It should be emphasized
that an active and open discussion during the meet-
ing, Belarusian and foreign participants never acted in
an accusatory manner. The parties did not try on the
roles of “teachers and students”. Such an approach
formed trust between representatives from different
countries, strengthened the culture of dialogue. Fo-
reign participants in the events had the opportunity to
notice the high level of Belarusian citizens’ education,
based on a critical approach to the analyzed reality.
During the contacts, foreigners discovered new facets
of the young East European state, striving to build con-
structive relations with neighboring countries. The Be-
larusian representatives had the opportunity to make
sure that respect for human rights, the real separation
of branches of government, transparency in the activi-
ties of all levels of government are the most important
condition for the successful development of Sweden.

After 2012, similar trips of numerous Belarusian
delegations to Sweden repeated two more times — in
2013 and 2014.

The events noted above — conferences, seminars,
meetings, study visits contributed to the expansion
of the circle of specialists for whom the problematic
field of human rights has become not only a more un-
derstandable topic, but also motivated them to further
research and implement human rights in specific areas
of life. This was the concrete result of international
academic cooperation not only at the level of specific
universities, but also throughout the country.

To improve the access of Belarusian teachers and
specialists to foreign “classics” aimed at studying hu-
man rights in 2013, three well-known foreign publica-
tions were translated into Belarusian and Russian. As
a result, the library of Belarus received the 5" edition
of R. Smith “International protection of human rights”,
the world-famous university textbook, translated from
English into Russian, published in a circulation of 3000
copies. The textbook examined the history of human
rights, the main international documents and case
law of international regulatory bodies, and also ana-
lyzed the activities of international organizations (UN,

Council of Europe, OSCE, OAS, CIS) in the field of hu-
man rights [3].

In the same 2013, a book of another British au-
thor A. Clapham “Human rights: very brief introduc-
tion” was published in a print run of 5 000 copies in
Belarusian [4]. And finally, in four languages (English,
French, Russian, and Belarusian) and again in a quite
large print run for Belarus (1500 copies), C. Viale’s
book “The lexicon of human rights” was published [5].

Despite the continued high interest of Belarusian
specialists in translated publications, the Steering
Committee decided to concentrate more on the pub-
lication of Belarusian studies and training materi-
als. One of the first publications in this series was a
textbook “Human rights” published in 2015 under the
scientific editorship of S. Balashenko and E. Deikalo.
The collective study guide made it possible to form a
comprehensive understanding of the legal regulation
of human rights. It examined the norms of both the
national legislation of the Republic of Belarus and in-
ternational law, presented judicial practice related to
various aspects of both domestic and external legal
protection of human rights [6].

As already noted, an increase in the number of spe-
cialists has contributed to the fact that the topic of
human rights has become the subject of positive re-
flection in public discussions and the media. A serious
marker for the advancement of human rights issues
in Belarus was the adoption of the Interagency plan
for the implementation of recommendations adopted
by the Republic of Belarus following the second cy-
cle of the universal periodic review of the UN Human
Rights Council, and the recommendations addressed to
the Republic of Belarus by human rights treaty bodies
for 2016-2019 years. The Interagency plan approved
by the Decree of the Council of Ministers of the Re-
public of Belarus of 24 October 2016 No. 860 became a
conceptual document aimed at facilitating the imple-
mentation of international obligations in the field of
human rights by the Republic of Belarus, including the
improvement of legislation and law enforcement prac-
tice [7].

The adoption of this plan was an important signal
that the topic of human rights in Belarus finds a more
prominent place not only on the agenda of educational
institutions and non-governmental associations, but
also state bodies. Why did the government take this
step? In our opinion, diplomats, scientists, and experts
were able to convince decision-makers that the topic
of human rights not only provides a specific reason
for domestic and international criticism of Belarusian
realities, but also represents the country in many re-
spects from a positive perspective. So, according to
the UN development program, in the ranking of the
human development index for 2015, Belarus took 50
place, entering the group of countries with a high level
of human development. According to the information
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of the United Nations Population Fund at the end of
2014, Belarus took 1°' place in the world in reducing
maternal mortality and was included in the number
of 42 states in which 100 % of cases are delivered by
qualified medical personnel. The preamble to the In-
terdepartmental plan also indicated that according to
the report of the UN Children’s Fund for 2014, Belarus
had the best rate in the region of the Commonwealth
of Independent States in terms of child mortality. The
Republic of Belarus was included in the list of 25 coun-
tries most favorable for motherhood, and ranked 31%
in the world in terms of gender equality [7].

An even more optimistic situation has developed in
the field of gender equality. In the history of the Re-
public of Belarus, there have been five national plans
for achieving gender equality. With the approval of
every further plan, its content became more balanced
and reasonable, the terminology used in the document
improved. Thus, the first plan was called the Nation-
al plan of action for the advancement of women for
1996-2000, which shows its focus exclusively on wo-
men. The fifth National plan of action for gender
equality in the Republic of Belarus for 2017-2020 was
adopted by the resolution of the Council of Ministers
of the Republic of Belarus on 17 February 2017 No. 149.
Monitoring the implementation of this document,
which was widely attended by the representatives of
the university consortium, was entrusted to the Mi-
nistry of Labor and Social Protection of the Republic of
Belarus. The Ministry was instructed with annual (by
20 March) submission of information about the imple-
mentation of the national plan to the Government of
the Republic of Belarus'.

In more favorable conditions, the preparation of a
new cooperation program between the consortium of
Belarusian universities and the Raoul Wallenberg In-
stitute took place without any special obstacles. This
institute received Sida funding as part of a new stage of
cooperation called “Academic cooperation on human
rights in Belarus, 2015-2019”. At this stage, in addition
to the three partner universities, it was planned to in-
vite representatives of regional universities of Belarus
to academic interaction.

Based on the plans, other universities joined the
inter-university network: Polotsk State University
(2014), Mogilev State University (2016), and Gomel
State University (2018). This circumstance gave new
dynamics not only to Belarusians studying foreign ex-
perience, but also created the conditions for more ac-
tive inter-university partnership not only on a broad
topic of human rights, but also on other pressing to-
pics. In addition to the employees of the six univer-
sities mentioned above, teachers and students of all

Belarusian universities were constantly invited to the
inter-university events in the field of human rights.

Gender equality remained the central element of
academic cooperation, as before. Achievements in this
area can be assessed as the most significant.

Thus, as a pilot project, the Council of the FIR BSU
prepared and launched the implementation of the
FIR BSU Gender plan for 2015-2017. The main place
in the plan was dedicated to gender education of the
academic staff and the administration of the faculty,
overcoming gender stereotypes, forming attitudes of
gender-neutral behavior, attracting the attention of as
many people as possible to this problem field?.

According to the initiators of the plan, the expan-
sion of the gender dialogue within the faculty was
designed to make the functioning of the team more
understandable, transparent, fair, and therefore more
effective. Effective, from that point of view, so as not
to waste precious time and energy on the reproduction
of outdated stereotypes about the roles of men and
women.

Drawing up a gender plan has become a tradition
not only at the FIR BSU. This format of activity was
adopted by several other universities. Participants of
the events, aimed at achieving gender equality, shared
their experience in scientific, educational, and other
publications [8].

The next significant step in the implementation of
joint actions of Belarusian universities and the Raoul
Wallenberg Institute was the conduct of a gender audit
in April — December 2017 at the FIR BSU. The organi-
zers defined its main task as an analysis of the imple-
mentation effectiveness of the FIR BSU gender plan,
as well as the provisions and recommendations of the
legislation of the Republic of Belarus in the field of
gender equality. An organizing committee of the study
was created, and several working groups were formed
from teachers and students. As a part of the audit, a so-
ciological survey of 50 employees and 269 students was
conducted, they were asked to answer several questions
related to gender equality. The organizing committee
carried out focus group studies, analyzed statistical
data available in the faculty documentation, and com-
plied with a time budget. An active discussion started
at the FIR BSU on how to overcome gender stereotypes,
how to improve communication between the dean’s
office and teachers, teachers and students. The audit
report was published in both Russian and English [9].

The head of the organizing committee for the au-
dit, senior lecturer of the FIR BSU, Y. Zinchenko, gave
a brief but succinct description of this landmark event:
“It was an interesting experience, primarily because it
was a reflection on how we live, how we allocate our

Decree of the Council of Ministers of the Republic of Belarus of 17 Feb. 2017 No. 149 “On approval of the National plan of action
for gender equality in the Republic of Belarus for 2017-2020” [Electronic resource]. URL: https://www.pravo.by/upload/docs/op/

C21700149 1487883600.pdf (date of access: 22.03.2020).

“Materials of the current archive of the dean’s office of the FIR BSU. Gender Plan of the FIR BSU for 2015-2017.
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time, how we evaluate our capabilities. The work with
the obtained material showed that it is not always pos-
sible to identify problems”® [9, p. 14].

Another significant achievement of the cooperation
between Belarusian universities and the Raoul Wallen-
berg Institute was a large-scale mobility of teachers

and students, which was fully funded by the Swedish
side. Numerous visits to foreign universities allowed
Belarusian representatives to study the experience
of foreign colleagues, establish new connections, and
popularize the achievements of their country and their
universities (see table).

The number of employees and students of Belarusian universities
who went abroad in the framework of cooperation with Swedish partners
only during the last three years (2017-2019)

Number of teachers | Number of students
Year o e Total
visiting abroad visiting abroad
2017 39 30 69
2018 41 24 65
2019 66 44 110
2017-2019 146 98 244

Note. Calculation based on the materials of the current archive of the dean’s of-
fice of the FIR BSU. Information on cooperation with the Raoul Wallenberg Institute.

2015-2017.

An important result of the recent years, which, in
our opinion, is systematic and long-term, is the cre-
ation of the Human Rights Centre at the FIR BSU in
2016. Its main goal defined by the Supervisory Board
was to unite the efforts of the Belarusian university
community representatives in inter-university inter-
action and interdisciplinary cooperation. The leader-
ship of the centre was entrusted to the associate pro-
fessor at the BSU E. Konnova.

Since its creation, the centre has begun active
work on the basis of the approved strategy, which
outlined its main tasks, principles, and activities. This
inter-university social structure is called upon to con-
tinue researching the field of human rights promo-
tion. However, at the new stage of academic coope-
ration, the main emphasis should be placed on the
principle of interdisciplinary studies of human rights,
on the practical application of the scientific analysis
results.

An interdisciplinary approach to the study of hu-
man rights is ensured by the previous active involve-
ment in the university consortium of representatives
of various specialties and scientific sectors. Experts
in medicine, architecture and construction, econo-
mics, and computer science have become increasingly
involved in the discussion about the practical imple-
mentation of human rights. For compliance with legal
standards, the labour sphere, architectural and con-
struction norms, standards in the field of education,
and medical care began to be actively analysed. Atten-
tion to the rights of the most vulnerable groups (peo-
ple with disabilities, elderly people, women, children,
refugees, stateless persons, and migrants in general)
has increased.

Translated by V. Sh.

Thus, at the moment, the centre has already imple-
mented 12 interdisciplinary studies on relevant human
rights topics, including applied research, which were
carried out in close cooperation with state bodies of
the Republic of Belarus [10].

Another new trend that has emerged in the ac-
tivities of the university consortium and the Human
Rights Centre, in particular, is the establishment of sta-
ble contacts between scientists, on the one hand, and
representatives of the legislative, executive and judi-
cial authorities of Belarus, on the other. Only in 2019, a
seminar and conference, in which the listed categories
of specialists took part, were successfully held based
on the mentioned centre. During the discussions, new
proposals and topics for joint development arose®.

It becomes more and more obvious that to be suc-
cessful and effective in the modern world, represen-
tatives of all fields of activity (scientists and experts,
politicians and businessmen, government officials and
public activists) should, figuratively speaking, wear
“human rights glasses”.

To sum up, the topic of human rights in Belarus is
becoming increasingly relevant. It becomes the cor-
nerstone of the transformation of the country and
society. This circumstance confronts the participants
of the Belarusian-Swedish academic cooperation with
increasingly complex tasks — expanding and deepening
the analysis of human rights issues from both theore-
tical and practical sides. As the study of accumulated
experience shows, the use of an interdisciplinary ap-
proach, as well as more active interaction of specia-
lists from various scientific sectors, representatives of
state power and civil society structures can contribute
to improving the quality of research.

497 International conference “Interdisciplinary approach to research in the field of human rights” [Electronic resource]. URL:
https://fir.bsu.by/faculty/centres/human-rights/hrc-events (date of access: 12.04.2020).
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The article deals with the problem of the functioning of the institute of intellectual property in the context of digitaliza-
tion challenges, with regard to the necessity of ensuring innovation security and respect for human rights. In the context of
digital reality, mechanisms for creating, using, and protecting intellectual property are becoming particularly relevant, and
intellectual property itself is positioned as a source of economic and innovative development. The aim of the study is to ana-
lyze the functioning of the institute of intellectual property in the frame of digitalization, the need to ensure innovative se-
curity and human rights. Implementation of the research goal was achieved through the integrated use of methods of system
and comparative analysis, systematization and formalization, historical and statistical methods. The transformation of the
institute of intellectual property is considered in the context of the main objectives of the strategy of the Republic of Belarus
in the field of intellectual property for 2012-2020. Risks and dominants of the development of the system of protection of
intellectual property rights in the context of human rights and digitalization of society are identified.
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6yI0 aKTyaJbHOCTb, @ CaMa OHa MO3UILMOHNPYETCSI B KAUeCTBe MCTOYHMKA SKOHOMIYECKOTO Y MHHOBALlMOHHOTO Pa3BUTMSL.
Llenpio MccienoBaHMs SIB/sSIeTCS aHaIU3 QYHKIMOHMPOBAHMSI MHCTUTYTA MHTEIIEKTYaabHOV COOGCTBEHHOCTU B YCJIOBUSIX
IUTUTAIU3ALNY, HE06X0AMMOCTH 06ecIieueH sl MHHOBAIMOHHOI 6€30IacHOCTY U COOITIONeHMS TTpaB ueoBeKa. Llenb ncce-
IOBaHMSI GbLIA JOCTUTHYTA MTOCPELCTBOM KOMIUIEKCHOTO MCIIOIb30BaHNUSI METOOB CUCTEMHOTO U CPaBHUTEILHOTO aHaIN3a,
cuctemMaTusanyuyu 1 Gopmanusanyy, ICTOPUUECKOTO U CTATUCTUIECKOro Metona. Tpancopmanmst MHCTUTYTA MHTEIEKTY-
aJIbHOJ COGCTBEHHOCTM pacCMaTPUBaeTCsl B KOHTEKCTe OCHOBHBIX 3amau Ctparternu Pecrrybnvku Benapycs B chepe mHTEN-
JIeKTyanbHO¥ cobcTBeHHOCTM Ha 2012-2020 rogel. OnpeneneHbl PUCKY Y JOMUHAHTBI PA3BUTUS CUCTEMbI OXPaHbI U 3aI[AThI
MIPaB MHTE/UIEKTYaIbHOM COOCTBEHHOCTM B KOHTEKCTe ITpaB YeoBeKa 1 ndpoBu3anum obIecTsa.

Knwoueesvle cnosa: LU/I(prBI/IB&L[I/IH; IpaBa 4YejI0OBEKa; MHTEe/JIEKTya/IbHast C06CTB8HHOCTB; VIHHOBAIIlVIOHHAs 6esorac-
HOCTb; MHCTUTYT MHTEHHEKTyaJleOﬁ COGCTBeHHOCTI/I; 3almuTa MHTEJIHEKTyaJIbHOIZ COGCTBEHHOCTH.

Globalization of the economy and comprehensive
digitalization are key characteristics of the current
stage of the evolutionary development of the socio-eco-
nomic and production model of society. The rapid pace
of digital transformation is due to its possible positive
consequences for the economy and society. The main
advantages of digitalization involve the emergence of
economic and social effects of digital technologies for
business and society, raising the quality of life by im-
proving the satisfaction of people’s needs, productivi-
ty growth; the emergence of new business models and
forms of business that increase the profitability
and competitiveness of activities, ensuring the avail-
ability and promotion of goods and services, increasing
the transparency of economic operations and ensuring
their monitoring, the emergence of human-substitut-
ing management systems [1].

The widespread introduction of innovative techno-
logies changes all spheres of the life of modern society,
entails the emergence of new types and areas of social
activity with unregulated legal relations, among which
there are interrelated problems of creating and using
digital intellectual property, human rights and ensur-
ing security in the context of global digitalization and
innovative development [2].

However, digitalization can bring negative conse-
quences to human life. In relation to digitalization,
the main external challenges for the state are issues of
its national security and competitiveness in the world
market, whereas, at the individual level, the most ur-
gent problem is the preservation of the user’s digital
data. In addition, due to the expansion of the range
and individualization of digital services, the effective-
ness of the current control system in the field of digi-
tal services is reduced, which entails no less significant
threats: cyber attacks, copyright infringement, online
piracy, distribution of malicious content, and digital
fraud [3]. Under these circumstances, ensuring the se-
curity of innovative development of the individual, so-
ciety and the state becomes particularly relevant and
entails the need to introduce the concept of “innova-
tive security” as an integral part of national security,
by which we mean the state of protection of national
interests from external and internal threats arising in
the context of innovative development [2].

The issue of the entire range of legal aspects in
general, from changing legislation to ensuring human
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rights in the digital world, which in the context of the
globalization of the economy and comprehensive digi-
talization of industrial, political and social processes
is an essential element of the system for ensuring the
security of individuals, society and the state, is also de-
batable.

At the same time, intellectual property is now
rightly considered the main civilizational driver of
development. The institute of intellectual property is
the foundation of the modern global economy. Becom-
ing available, new results of intellectual and creative
activity and their legal protection in domestic and fo-
reign markets are followed by the material movement
of goods and services. Intellectual property has long
been recognized as a key and almost inexhaustible re-
source of the economy. But today it is also becoming
a tool for the development of digital technologies, cre-
ating an independent global digital market, the growth
of which exceeds the positive dynamics of many tra-
ditional “material” commodity markets. Thus, the
protection of the intellectual property is a dual-task
designed to ensure both human rights and national in-
terests of the state.

The origin of the concept of intellectual property is
based on the theory of natural law, according to which
the right of the creator of any creative result, whether
it is a literary work or invention, is its inherent, “natu-
ral” right, arises from the very nature of the creative
activity and “exists independently regardless of the
recognition of this right by the state authority”. As
a property right, the right to the result of creative ac-
tivity provides the copyright holder with an exclusive
opportunity to dispose of this result at his own dis-
cretion, with the elimination of all third parties from
interfering in the exclusive sphere of the copyright
holder. The Massachusetts law of 17 March 1789 sta-
ted that “there is no property owned by a person more
than that which is the result of mental labor” [4].

Intellectual property rights are similar in nature to
property rights, since the objects of these rights are
involved in civil turnover and the relations related to
them are regulated by the norms of civil law. To under-
stand the essence of intellectual property rights, it is
necessary to consider their similarities and differences
with property rights.

The content of these two categories of rights has
much in common. In both cases, the owner of the pro-
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perty, whether it is intellectual or physical, has the
right to dispose of it at his discretion, that is, he has
the rights to use, own and dispose of this property.

However, the objects of property ownership and
intellectual property are different. If property owner-
ship involves some tangible goods or values that have
an embodied tangible form, i. e. property, it should be
noted that the objects of intellectual property may not
always have an embodied form, they may be intangi-
ble incorporeal things. For example, an invention has
a material form and is an object of intellectual proper-
ty, since in the process of its creation, not only physical
but also intellectual labor was expended. Production
secrets, in turn, are also objects of intellectual proper-
ty. Intellectual labor was also expended their develop-
ment, but they do not have a material form.

Whereas initially inventions and production se-
crets, which were protected by patent law, were consi-
dered an object of intellectual property, then later,
with the development of the world community, scienti-
fic and technological progress and international trade
relations, the range of intellectual property objects
expanded significantly. For example, the Convention
establishing the World Intellectual Property Organiza-
tion (WIPO) of 14 July 1967, determines that intellectu-
al property involves exclusive rights relating to:

e literary, artistic and scientific works;

« performing activities of artists, sound recording,
radio and television broadcasts;

e inventions in all areas of human activity;

« scientific discovery;

e industrial design;

« trademarks, service marks, brand names and com-
mercial designations;

« protection against unfair competition;

« all other rights related to intellectual activity in
the industrial, scientific, literary and artistic fields'.

Since the Republic of Belarus is a party to this con-
vention and a member of WIPO, the above-mentioned
provisions are reflected in the civil legislation of the Re-
public of Belarus. Art. 980 of the Civil Code of the
Republic of Belarus defines three groups of intellectual
property objects: results of intellectual activity; means
of individualization of participants of civil turnover,
goods, works or services; other results of intellectual
activity and means of individualization of participants
of civil turnover, goods, works or services?.

Following the theory of natural law, which formed
the basis of the legislation of many countries of the
world in the field of intellectual property, all objects
of intellectual property can be divided into two cate-
gories, referring to them in such terms as literary pro-
perty and industrial property. These terms are also en-
shrined in international WIPO conventions: the Paris
convention for the protection of industrial property of
20 March 1883, and the Berne convention for the pro-
tection of literary and artistic works of 24 July 1971°.

Literary and artistic works cover all works in the
field of literature, science and art, no matter how
and in whatever form they are expressed®. It should
be noted that in the civil legislation of the Republic
of Belarus, there is no such concept as literary pro-
perty, but the objects listed above covered by this con-
cept are protected by a separate branch of intellectual
property law, called copyright and related rights’. As
the name implies, that area of law covers two groups of
rules: copyright and related rights. These two groups
of rights are part of the same branch, since their object
is literary property and no formalities are required over
arising of these rights, but the object itself, regarding
which the right arises, should be represented in some
kind of objective form. However, copyright and rela-
ted rights arise from different entities. So, if copyright
arises from the author, creator of a work of science, li-
terature and art which is the result of his creative ac-
tivity, then related rights arise from the performers of
such works®.

With regard to industrial property the objects of
protection are patents for inventions, utility models,
industrial designs, trademarks, service marks, trade
names and indications of origin or appellations of ori-
gin, as well as the suppression of unfair competition
[4]. The concept of industrial property includes in-
ventions, utility models, industrial designs, selection
achievements, production secrets (know-how), means
of individualization of participants in civil turnover,
goods, works, services.

It should be noted that the protection of exclusive
rights to objects that make up this category has a dif-
ferent nature. For example, inventions, utility models,
industrial designs and selection achievements are pro-
tected by a patent. It means that exclusive rights are
granted to their creator only if the authorized state
body establishes compliance of these objects with the

Berne convention for the protection of literary and artistic works of 9 Sept. 1889 as amended on 28 Sept. 1979 [Electronic re-
source] URL: http://www.consultant.ru/document/ cons_doc_law_5112/ (date of access: 04.01.2020).
2Civil Code of the Republic of Belarus of 7 Oct. 1998 No. 218-3 // Natl. register of legal acts of the Repub. of Belarus. 2001. No. 7-9.

2/744.

3Berne convention for the protection of literary and artistic works of 9 Sept. 1889 as amended on 28 Sept. 1979 [Electronic re-
source] URL: http://www.consultant.ru/document/ cons_doc_law 5112/ (date of access: 04.01.2020).
“4Convention for the protection of industrial property of 2 Oct. 1979 [Electronic resource]. URL: http://www.consultant.ru/docu-

ment/cons doc LAW 5111/ (date of access: 04.01.2020).

>0On copyright and related rights : Law of the Repub. of Belarus of 17 May 2011 No. 262-3 // Natl. register of legal acts of the

Repub of Belarus. 2011. No. 60. 2/1813.

®Agreement on uniform principles of regulation in the field of protection and protection of intellectual property rights [Elec-
tronic resource]. URL: http://www.consultant.ru/document/cons_doc_ LAW_113008/ (date of access: 22.01.2020).
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requirements of novelty, usefulness and uniqueness.
In the Republic of Belarus, such a body is the National
Center for Intellectual Property (NCIP). A patent cer-
tifies the right of authorship, the exclusiveness of the
rights to an invention for 20 years’.

In respect of production secrets, due to the fact
that they are subject to secrecy, the exclusiveness of
the rights of their owner is not certified by a patent.
Information that constitutes the secret of production
is protected in the trade secret regime.

Another institution of industrial property is the
means of individualization of participants in civil
turnover, goods, works, services, which include brand
names, trademarks and service marks, and geographi-
cal indications. The intellectual property designations
of merchandise or in other words means of individuali-
zation of participants in civil turnover are not by their
nature intellectual works. However, they are equat-
ed to objects of intellectual property protection. This
approach can be explained by the high level of trade
development, including international trade. In the mo-
dern world, there is a need to saturate the market with
goods and services to meet the needs of the popula-
tion. As a result, consumer markets are represented by
a wide range of different products from different manu-
facturers. Trademarks, brand names and other similar
means serve the function of individualization of the
manufacturer and its products, as well as carry infor-
mation about the business reputation of the manu-
facturer of products, their quality. Thus, the means of
individualization of participants in civil turnover con-
tribute to the development of fair competition in the
market of goods, works and services. In order to gain
the customer’s trust, manufacturers strive to improve
the quality of their products and their competitiveness.
In this regard, it is of great importance to prevent the
use of means of individualization by persons who are
not their owners. In fact, this is the main reason for
classifying the means of individualization of partici-
pants in civil turnover as objects of intellectual pro-
perty.

Appellations of origin are also equated to objects of
intellectual property. They are designations containing
the modern or historical, official or unofficial, full or ab-
breviated name of a country, geographical object or any
locality, as well as a designation derived from such a
name and made known as a result of its use in relati-
on to a product whose special properties are exclusive-
ly or mainly determined by the natural conditions or
human factors peculiar for a given geographical ob-
ject [5].

Thus, based on the foregoing, we can give the fol-
lowing definition of the concept of intellectual pro-

perty as a set of exclusive rights to the result of intel-
lectual activity and equated means of individualiza-
tion.

Today, intellectual property, along with goods, ser-
vices and finance, is one of the four baskets of world
trade. Commercialization of intellectual property ob-
jects can provide GDP growth. According to experts, in
the most developed countries, it can vary from 60 to
85 %, since the basis of most innovations in the sci-
entific and technical sphere, which form the know-
ledge-intensive sector of the economy of industri-
alized countries, is made up of intellectual property
objects [6]. In this context, a challenge for the state is
to ensure the high-quality functioning of this institu-
tion, which is impossible without creating an adequate
mechanism for the protection of intellectual property
rights, corresponding to objective realities. Structural-
ly it should aline not only with legal regulations but
should also comprise effective and competent state
bodies. Among such bodies, a significant role is as-
signed to customs authorities, since they are the ones
that guard the interests of copyright holders when im-
porting goods into the territory of the state in viola-
tion of their rights.

With the development of digital technologies and
the Internet, the products of creative industries (works
of literature and art, audio-visual content, engineering
solutions) become vulnerable to illegal use. According
to Rambler group, the damage from piracy suffered by
copyright holders in 2017 is about 70 bln rubles. Unfor-
tunately, digital technologies of hackers are develop-
ing almost on a par with security technologies. Today,
the challenges that affect the institute of intellectual
property are the following:

1) poor working culture of business with intellec-
tual property, which can lead to the following risks:

« loss of rights to the technologies used by organi-
zations and being developed;

« loss of investment in research and development
(R&D);

e lack of authority to suppress unfair actions of
competitors;

2) the share of intangible assets of organizations
is less than 1 %. Its growth is possible as a result of
the active involvement in civil and economic turnover
of technological solutions used by organizations that
have legal protection, and their fair assessment by or-
ganizations, which is now hindered by the current tax
regimes;

3) digitalization of the economy.

Indeed, intellectual property law has contributed to
the development of technologies, which, in turn, today
have a significant impact directly on the institute of

"Agreement on uniform principles of regulation in the field of protection and protection of intellectual property rights [Elec-
tronic resource]. URL: http://www.consultant.ru/document/cons_doc_LAW_113008/ (date of access: 22.01.2020).

8dem.
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intellectual property law. The main challenges here are
the following:

e the laborious process of concluding a contract,
requiring special knowledge and costs, equivalent to
reproduction and production, carried out in fact with
one-click;

 extremely complex chains of relationships be-
tween authors and co-authors, as well as consumers,
associated with the use, processing and creation of
new intellectual property items, resulting in difficul-
ties in determining the novelty and creative contribu-
tion. This leads to an increase in the number of judi-
cial disputes and the burden on the judicial system,
the deformation of relations and the increase in social
tension between the authors of open publications and
patent holders;

« the emergence of new digital standards for the de-
scription of intellectual property, suitable directly for
production, does not preclude obtaining legal protec-
tion with the help of formal textual descriptions [5].

Legal protection of intellectual property objects
arises due to the fact of their creation, if these are ob-
jects of copyright and related rights, or as a result of
the provision of legal protection by an authorized state
body, if these are objects of industrial property.

The State Committee on Science and Technology of
the Republic of Belarus (SCST) is in charge of the intel-
lectual property management system. It is a republican
government body of the Republic of Belarus, ensuring
the implementation of state policy in the field of pro-
tection of rights of intellectual property. The SCST is
subordinate to the NCIS, which directly ensures the
protection of intellectual property rights and performs
the functions of the patent body of the Republic of Be-
larus defined by the legislation. The body that consi-
ders disputes arising from the application of legisla-
tion regulating property and personal non-property
relations emerging in connection with the creation, le-
gal protection and use of intellectual property objects
is the Judicial Board on intellectual property of the Su-
preme Court of the Republic of Belarus.

Another body subordinate to the SCST is the Re-
publican scientific and technical library, which serves
as the only publicly accessible state repository of pa-
tent documents in the republic.

Also, the intellectual property management system
in the Republic of Belarus consists of such institu-
tions as patent attorneys and appraisers of intellectual
property objects. Patent attorneys are citizens of the
Republic of Belarus who are entitled to represent indi-
viduals and legal entities before the patent authority
of the Republic of Belarus. Appraisers are individuals
certified in accordance with the established procedure
who conduct an independent assessment of intellectu-
al property objects personally as individual entrepre-
neurs or as employees of a legal entity or an individual
entrepreneur who performs the assessment.

As you can see, NCIS is the key state institution in
the Republic of Belarus that provides protection of in-
tellectual property rights. However, its functions are
limited to registering intellectual property objects, is-
suing licenses for their use, and others.

The process of commercialization of intellectual
property leads to the fact that the latter turns into an
object of sale, in other words, into a product. At the
same time, being a product, it can have both an in-
tangible form in the form of license agreements and
agreements on the transfer of rights to use certain
intellectual property objects, and a material form pre-
sented together with material values in which it cre-
ates added value as a result of the use of license con-
tracts and agreements. Such material values can be
produced both on the territory of the state, and come
from outside its borders to the domestic market. The
customs authorities, due to the nature of their acti-
vities, namely ensuring the legal procedure for mov-
ing any movable property across the customs border,
as well as real estate equated to it, are precisely those
state bodies that guard the interests of copyright hol-
ders when moving goods across the customs border
of the Republic of Belarus and the Eurasian Economic
Union (EAEU).

A properly functioning intellectual property in-
stitution encourages the development of scienti-
fic and technological progress and innovation, and is
also a powerful tool for economic growth. According
to analysts of the East Economic Forum, the institute
of intellectual property is a factor capable of increas-
ing the competitiveness of the economy of any state,
depending on how well it functions. The quality of its
functioningis evidenced by the level of protection of ex-
clusive rights of copyright holders. When assessing the
competitiveness of the world’s economies in the Glo-
bal competitiveness ranking for 2014-2015 on the in-
dicator of intellectual property rights protection, Fin-
land takes the leading place. Intellectual property ac-
counts for 20 % of the country’s 256.9 trln US dollars
in GDP [6]. This is due to the fact that intellectual pro-
perty creates added value that allows companies to
capitalize on their assets and attract new investments.
In other words, the more efficiently the rights of ow-
ners of intellectual property objects are implemented,
the more favorable the conditions for foreign invest-
ment into innovative activities are, as well as in the
commercialization of intellectual property objects.

In so far it is evidenced by the methodology for
evaluating the GCI Index, the quality of functioning of
the intellectual property institute is based on the fol-
lowing:

 adequate legal intellectual property framework,
designed to meet international standards and general-
ly recognized world practice;

« the efficiency of public institutions responsible
for the enforcement of intellectual property rights;
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« the activity of copyright holders in the use of pro-
cedures for protecting their exclusive rights.

The last point is to some extent a consequence of
the first two.

Successful implementation of the tasks set by the
Strategy of the Republic of Belarus in the field of in-
tellectual property for 2012-2020, approved by the
Decree of the Council of Ministers of the Republic of
Belarus of 2 March 2012 No. 205 in the areas of de-
velopment of the institution of intellectual property,
will ensure the widespread use and commercialization
of rights to results of intellectual activities in order to
enhance the competitiveness of the Belarusian econo-
my, as well as to ensure security and respect for human
rights. On this account, the most important areas of
transformation of the sphere of intellectual property
of the Republic of Belarus in accordance with the na-
tional security strategy are the following:

« raising public and business awareness in the field
of intellectual property;

« improving the legal framework for the creation,
use and protection of intellectual property;

« encouraging the creation of intellectual property;

e development and implementation of new digital
technologies for intellectual property management;

« accounting and protection of the rights of authors
and other copyright holders in the digital environment.

At the same time, it is important for the state and
civil society to encourage, rather than limit, the sphere
of intellectual property. It seems promising to study,
generalize and implement international experience
and standards in the field of intellectual property
rights into national legislation. In this context, we
consider it appropriate to create an interdisciplinary
group of experts consisting of practicing lawyers with
sufficient experience in this field, IT specialists, etc.
to make appropriate proposals and recommendations.
This will allow the institute of intellectual property in
modern Belarus to become a catalyst for innovative
processes in economic and public life, and the imple-
mentation of human rights in this context will enable
the implementation of the intellectual property rights
protection for both creators of copyright objects and
consumers of intellectual works.
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WHCTPYMEHTbBI OBECITEHEHN A TEHAEPHOTI'O PABEHCTBA
B AKAAEMMNYECKOU COEPE PECITYBANKU BEAAPYCH

U. H. KAHIPUYHUHAY, O. B. BEPEMEHYUK"

1)}I;eﬂopycaau”l HayuoHaneHouLli mexHuueckui yHusepcumem, np. Heaasucumocmu, 65, 220013, 2. Mutck, Benapyce

PaccmoTpeHa npobsieMa obecriedeHnsi reHIepHOro paBeHCTBa B akaneMuueckoit cdepe Pecry6nmku Benapycs. HecmoTpst
Ha OTCYTCTBME B CTpaHe HOPMATMBHBIX ITPABOBBIX JOKYMEHTOB, CITEI[MaJbHO HAIlPaBJIE€HHBIX Ha obecrieueHne TeHIepHo-
rO PaBeHCTBA, MOKHO BBIIENUTDh TPU KIIOUEBbIX MHCTPYMEHTA, NEelCTBMEe KOTOPhIX OPMEHTUPOBAHO Ha CTAHOBJIEHME pa-
BEHCTBA TI0JIOB B BBICIINX YYEOHBIX 3aBeJIEHMSIX CTPAHbI: reHIepHOe 00pa3oBaHNe, FTeHIepHbIA ayauT, TeHAePHbII TUIaH.
AHAMM3MPYIOTCS pe3y/IbTaThl pa3paboTKY U BHEIPEHMS TaHHBIX MHCTPYMEHTOB B paMKaX akaJieMUYeCcKoro COTPYIHNYECTBA
VIHCTUTYTA MpaB YeJioBeKa ¥ r'yMaHUTApHOTO MpaBa uMeHu Payss Bamnen6epra (IIBeryist) n 6e0PyCCKUX YHUBEPCUTETOB.
Lesnb cTraTby — cucTEMaTU3al /s ONbITa UMILJIEMEHTALUVM TeHIePHBIX IIJIaHOB U F€HIEPHbBIX ayAUTOB B KU3HENesITebHOCTh
yUpeXAeHuit BbICIIEro o6pa3oBaHusl, aHaIN3 KauecTBa pa3paboTKy, amanTalyuy M BHEAPEHUS MHCTPYMEHTOB obecrieve-
HUsI TeHIEPHOro paBeHCTBa B bemapycu. Llenb mccoreqoBanust 6bl1a JOCTUTHYTA MTOCPEICTBOM KOMITJIEKCHOTO MCITOb30-
BaHMSI METOJOB CUCTEMHOTO ¥ CPAaBHUTEILHOTO aHAIM3a, CUCTEMATU3AIU Y GOpMaIu3alun, UICTOPUIECKOTO U CTATUCTU-
yeckoro Metona. Ha ocHOBe MpoBeeHHOro aHai3a 6bUT pa3paboTaH psijl ITPeIoKeHNIA 10 COBEPIIEHCTBOBAHWIO MCITOJb-
30BaHMSI MHCTPYMEHTOB 06eCIieyeHs TeHAePHOTO PaBEHCTBA B 6EI0OPYCCKMX BBICHINX YUEOHBIX 3aBeIEeHMUSIX: pealn3amys
IIPUHLMUIIOB aKTUBHOI'O YYaCTUs U NIACHOCTU, BKJIOUEHME TeHePHbBIX I0Ka3aTeseil B PeryJisipHyl0 CUCTeMY OTYETHOCTH,

VHTerpauus Teopmumn CJ'[Y'-IaIZHOCTI/I n Teopun M3MeHeHMUIA.

Kntouessle cnoea: reHnepHOe PaBEHCTBO; MHCTPYMEHThI 06eCIIeueHsl TeHIePHOTO PaBEeHCTBA; TeHIepHOe 00pa3oBa-

HMe; TeHJIePHbII ayaNUT; reHAepHbIN IIaH.

Human rights protect the dignity and freedom of
every individual (regardless of race, colour, sex, lan-
guage, religion, political or other opinion, national or
social origin, property, birth or other status) and col-
lectively form the basis of the legal status of the indivi-
dual. They are a complex object of research due to their
multi-aspect nature, variability of ensuring standards
and ethical significance of the problem field. The
problem of human rights and freedoms in the modern
world is not entirely new. Today, research in the field
of human rights in the Republic of Belarus is primarily
interdisciplinary in nature: from the interaction of le-
gal disciplines in the process to the synthesis of human
rights issues in the medical, economic, legal, political
and technical sciences. Methodological issues of re-
search in the field of human rights, the methodology
for conducting comparative research on human rights,
integrating the gender dimension into them, ensur-
ing the quality of research in this area, and applying
tools to ensure human rights and gender equality in all
spheres of modern society remain debatable.

Gender equality is not only one of the fundamen-
tal human rights, but also a necessary foundation for
a peaceful, prosperous and sustainable development.
Providing women and girls with equal access to edu-
cation, health care, decent work and participation in
political and economic decision-making processes
will contribute to the sustainability of the economy
and benefit society and humanity as a whole. Gender
equality and the empowerment of women and girls will
require increased efforts, including strengthening the
legal framework to combat the deep-rooted practice of
gender discrimination, which is often the result of pa-
triarchal attitudes and related social norms.
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The issue of gender equality has been on the agen-
da of the world community many times since the adop-
tion of such documents as the Universal declaration
of human rights (1948) and the International treaty
on civil and political rights (1976). These documents
contain the idea that all people are equal and have the
same rights in all spheres of society. In 1967, the UN
adopted the Declaration on the elimination of discri-
mination against women, and in 1979 the Conven-
tion on the elimination of all forms of discrimination
against women. Currently, 189 out of 193 countries
have ratified this convention, the Republic of Belarus
ratified it on 2 April 1981. In order to ensure gender
equality the 1995 4™ World conference on women es-
tablished gender mainstreaming, a major global strate-
gy for the promotion of gender equality. Gender main-
streaming is commonly interpreted as “... the process
of assessing the implications for women and men of
any planned action, including legislation, policies or
programmes, in all areas and at all levels. It is a strate-
gy for making women’s as well as men’s concerns and
experiences an integral dimension of the design, im-
plementation, monitoring and evaluation of policies
and programmes in all political, economic and societal
spheres so that women and men benefit equally and
inequality is not perpetuated. The ultimate goal is to
achieve gender equality” [1, p. 1].

In September 2015, the UN General Assembly adop-
ted a Resolution on “Transforming our world: the 2030
agenda for sustainable development”. The document
defined 17 main goals of humanity in the field of sus-
tainable development of the world community, whose
tasks are complex and indivisible. Along with such
goals as eliminating poverty and hunger everywhere,
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and promoting healthy lifestyles, goal 5 is to achieve
gender equality and empower all women and girls [2].

In our country, the National action plan on gender
equality in the Republic of Belarus for 2017-2020 has
been approved in order to develop mechanisms for in-
troducing a gender approach in the process of develop-
ing and implementing state policy measures in various
spheres of society’s life. This is the 5™ policy document
aimed at ensuring equal participation of men and
women in all spheres of life. There is also a National
Council for Gender Policy under the Council of Minis-
ters of the Republic of Belarus, which coordinates the
ongoing gender policy in the country and develops co-
ordinated actions aimed at ensuring compliance with
the provisions of this Convention on the elimination
of all forms of discrimination against women and its
Optional protocol. The chairman of the council is the
Minister of Labor and Social Protection?.

In the academic sphere of the Republic of Belarus,
there are no normative legal documents specifically
aimed at ensuring gender equality. The formation of
a strategy for working with staff is generally based on
the legislative framework and reflects the social po-
licy of the Belarusian state. However, there are three
key tools that are aimed at ensuring gender equality
in higher educational establishments of the country:
gender education, gender audit, and gender plan. In
the context of the stated problem we consider the es-
sence of each of these mechanisms.

The study of international experience in the use of
gender equality tools in higher education was made
possible by the academic cooperation of a number of
higher education institutions in Belarus with the Raoul
Wallenberg Institute of Human Rights and Humanita-
rian (Sweden), which makes a significant contribution
to a broader understanding of and respect for human
rights and international humanitarian law. The aca-
demic cooperation is based on the following four ob-
jectives: education (increasing the number of quality
courses on human rights (or where human rights and
gender equality are integrated), which are supported
and provided by targeted academic institutions in Be-
larus), research (improving the quality and accessibili-
ty of relevant research results in the field of human
rights (including gender equality), which will be used
for public policy dialogue, formal and non-formal edu-
cation, etc.), institutional development (more active
interaction and involvement of academic institutions
with social actors on topical issues of human rights
and gender equality), and increased access to educa-
tion and research in the field of human rights and gen-
der equality among European, regional and Belarusian
scientists and students.

In this context gender in the academic collabora-
tion, being considered as a cross-cutting issue in the

framework of cooperation and the gender mainstream-
ing strategy, plays a key role in all of the work done in
respect of the four main areas. Each area has its own
gender mainstreaming task:

1) education (to ensure that the educational oppor-
tunities created and supported by the cooperation lead
and contribute to the goal of achieving gender equality
in Belarus);

2) research (to ensure that research carried out
within the framework of the cooperation takes into ac-
count gender aspects and addresses gender issues that
are relevant to Belarus);

3) institutional development (to promote and sup-
port the development of institutional capacity of or-
ganizations to address gender inequalities at the work
place and interaction with students);

4) information and educational activities (to raise
awareness about the gender equality in society and
disseminate results of the cooperation to a broader
public).

In the context of the stated problem we consider in
more detail the experience of developing and imple-
menting tools for ensuring gender equality in the life
activities of universities of the Republic of Belarus. It
is important to clarify that this study does not address
the evaluation of the results, impact, effectiveness
and efficiency of gender education, gender audit and
gender plan. It focuses on the methodology, quality of
development and implementation of these tools in Be-
larus.

In a narrow sense, gender education is educational
programs on gender issues that are taught in various
versions to students, usually majoring in social scien-
ces and the humanities. In a broader sense, gender re-
fers to education that promotes gender equality and
helps overcome negative gender stereotypes. In this
sense, gender education does not necessarily have to
be expressed in any specific educational programs, it
seems to be present in the processes of training and
education and is part of the ideology of higher educa-
tion [3].

Gender education is recognized by researchers as
an educational model that considers gender interests,
takes into account the presence of gender problems in
the social development of society and the education
system, and a search for ways to solve them is being
made.

Gender education involves mastering the system of
knowledge and skills and their use not only in every-
day life, but also in the process of professional activity.
At the same time biological differences are not crucial
for shaping the psychological and social characteris-
tics of women and men. It is based on the principles of
gender equality and the rejection of harmful stereoty-
pes that characterize the role of men and women

2The provision on the National Council for Gender Policy under the Council of Ministers of the Republic of Belarus : approved by
the resolution of the Council of Ministers of the Republic of Belarus 30 of June 2012 No. 613 // ETALON. Legislation of the Repub. of
Belarus / Natl. center of the legal information of the Repub. of Belarus. Minsk, 2017.
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in society. This means that everyone, regardless of
gender, can choose a profession, passion and life pri-
orities. Gender-oriented development of the education
system will contribute to the elimination of gender
stereotypes at the level of society and the establish-
ment of gender equality.

The system of gender education and enlightenment
in Belarus began to take shape in the late 1990s and
early 2000s. However, at the moment, it can be argued
that this work requires systematization and improve-
ment.

The history of the formation and development of
gender education in higher education is represented
by four stages [4].

The first stage can be called organizational and edu-
cational. This is the emergence of gender studies in the
education system.

The second stage is the period of institutionalizing
gender in education: gender knowledge, gender course,
gender discourse. This is the period of the creation of
a gender-sensitive and anti-discrimination regulatory
framework that regulates relations in the higher edu-
cation system (including regulations on ensuring equal
rights of women and men in the fundamental laws: the
Constitution, the Education Code, etc.).

The third stage involves the recognition of clear
professional standards and criteria in the field of gen-
der research and gender discourse, and the consolida-
tion of scientists and teachers around gender issues.
This is the adoption of special laws on gender equality
and gender-oriented strategic documents (concepts,
strategies, programs and action plans for the promo-
tion of gender equality) where the long-term gender
policy of the state in the field of gender education is
defined.

The fourth stage is related to the process of legi-
timation and dissemination of gender education in
higher education.

The period of systematization of the main princi-
ples, goals, tasks and directions of state policy on the
issue of equality of women and men in the educational
sphere provides for the introduction of gender know-
ledge at all levels of the education system, raising pub-
lic awareness on gender issues and the formation of
egalitarian gender perceptions on gender relations,
while at the same time orienting educational institu-
tions to develop new didactic materials and curricula
in accordance with the principles of gender equality.

The National action plan on gender equality for
2017-2020 in the Republic of Belarus highlights the
need to include gender education in the component of

the knowledge system, to conduct gender expertise of
textbooks, to disseminate gender knowledge and im-
prove the level of gender culture®.

Today, the main policy document binding to form a
gender culture in educational institutions is the Con-
cept of continuous education of children and young
students in the Republic of Belarus (2016—2020), the
first version of which was approved by the Decree of
the Ministry of Education of the Republic of Belarus
in December 2006. According to this program docu-
ment, educational work was carried out in educatio-
nal institutions of the Republic of Belarus from 2007
to August 2015. Under this document gender educa-
tion, aimed at the formation of students’ ideas about
the role and life purpose of men and women in mo-
dern society, was recognized as one of the compo-
nents of education®.

On 1 September 2015, on the basis of para 1 of
Art. 95 of the Code of the Republic of Belarus on Edu-
cation, the Decree of the Ministry of Education of
the Republic of Belarus on approving the Concept
of continuous education of children and young stu-
dents (Concept) entered into force®. In the new do-
cument, family and gender education are united by a
common goal of forming, first and foremost, a respon-
sible attitude to the family, marriage, upbringing of
children, and only then conscious ideas about the role
and life purpose of men and women in modern soci-
ety. Nevertheless, gender education, according to the
Concept, involves mastering the essence and content
of the concepts “gender”, “gender stereotypes”, “gen-
der roles”, as well as forming a non-discriminatory at-
titude to representatives of both sexes.

The gender situation in educational institutions,
according to the results of the study, enrollment in pri-
mary school among boys (76.2 %) is more timely than
among girls (65.7 %).

In the Republic of Belarus, in 2019, the attendance
of primary and secondary schools by boys and girls was
almost the same: the indices of gender equality in the
primary and secondary education system are close to
one. After completing the compulsory level of educa-
tion, boys are more likely than girls to leave general
educational establishments to receive vocational or
specialized secondary education, so the number of
girls enrolled in general secondary education exceeds
the number of boys. Gender differences in attendance
of educational institutions are particularly pronounced
among young people aged 20 and over: the proportion
of girls aged 20-24 receiving education is 1.5 times
higher than that of boys.

SResolution of the Council of Ministers of the Republic of Belarus of 17 Feb. 2017 No. 149 on approval of the National action plan
for ensuring gender equality in the Republic of Belarus for 2017-2020 [Electronic resource]. URL: http://www. government.by/ru/

solutions/2816 (date of access: 14.01.2020).

“The concept of continuous education of children and students in the Republic of Belarus : approved by the Resolution of the
Ministry of Education of the Republic of Belarus on 14 Dec. 2006. No. 125 [Electronic resource]. URL: http://www.adu.by/wp-con-
tent/uploads/2006/umodos/koncept-vospit-detej-i-molodioji (date of access: 14.01.2020).

Idem.
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The high educational level contributed to Belarus
becoming one of the top 16 countries in terms of the
women’s development index. So, the number of female
students in the 2017/2018 academic year was 56.9 %.
Among employed in the economy, the share of work-
ing women with higher education is 33.9 %, while
the same indicator among men is 24.4 %. Among the
teaching staff of universities women make up 55.7 %
[5]. However, the post of rector of a higher educational
establishment is taken only by 3 women, which is 5.8 %
of the total. The share of women among vice-rectors
and directors of branches is 25 %, deans of faculties
and deputy deans — 36.5 %, heads of departments —
34.3 % [6].

The second tool for ensuring gender equality in the
academic field is gender audit. Gender audit is a tool
and a process that identifies problem areas and diffi-
culties in establishing gender equality, recommends
methods for solving these problems, and records posi-
tive experience in achieving gender equality.

Byitsnature, gender auditis a “social audit” and be-
longs to the category of quality checks. It creates pre-
requisites for identifying key problems, recommends
ways to solve them, offers possible improvements and
innovations, and increases collective potential. It eva-
luates the progress made in gender issues, helps or-
ganize initiatives aimed at achieving gender equality,
and provides training for the team on gender issues
through teamwork and information exchange. An
important component of gender audit is the deve-
lopment of recommendations on its results, the list
of which corresponds to the peculiarities of imple-
menting gender approaches in a particular environ-
ment [7].

In 1919, the International Labor Organization (ILO)
was founded, the activity of which is aimed at im-
plementing the fundamental principles and rights of
women and men in the field of work. At the same time,
gender equality is an integral part of the program to
ensure decent working conditions and poverty reduc-
tion.

The first gender audits were conducted in 2001 in
accordance with the Integrated gender policy of the
ILO. In 2007, the ILO published a guide on gender
audit, which detailed the planning, preparation and
implementation of gender audits. Since 2009, gender
audits have been conducted at enterprises and organi-
zations of post-Soviet societies.

According to the gender audit guide the ILO identi-
fies 12 main topics for analysis in the course of a gen-
der audit:

1) current gender issues at the national and inter-
national level, discussions on gender issues affecting
the organization where the audit is being conduc-
ted, the relationships of this organization with the
national mechanism for gender equality and women’s
organizations;

2) the main strategy of the organization in the field
of gender equality and its reflection in the objectives of
the organization or unit, its programs and budget;

3) the promotion of gender equality in the imple-
mentation of various programmes and projects;

4) availability of gender experts and a gender
strategy aimed at increasing competence in this area;

5) information, knowledge and experience ma-
nagement;

6) monitoring and evaluation systems and me-
thods used;

7) the choice of partner organizations;

8) outcomes and reputation in the public eye;

9) decision-making in the field of promoting gen-
der equality;

10) personnel policy and human resources;

11) organizational culture;

12) representation of achievements in the field of
gender equality.

For each of the topics, a list of key issues is deve-
loped, the main function of which is to raise awareness
and identify existing problems.

The integration of gender audit in the activities of
universities will serve as a tool and process based on
the principles of active participation. It will contrib-
ute to the organization’s self-learning process by me-
thods of effective implementation of an integrated
gender approach in practice. The results of gender audit
can determine the effectiveness of implementing gen-
der mainstreaming, assess the relative progress in ad-
vancing gender equality and the effectiveness of the
implementation of the gender plan, identify the main
problems related to the integration of gender educa-
tion and gender-oriented approach in the higher edu-
cation system of the Republic of Belarus, develop prac-
tical recommendations to address possible issues and
improve strategies for gender equality in the academic
field, record positive experiences in achieving gender
equality [8].

The main objective of gender auditing is to pro-
mote self-training of the organization in the effective
application of an integrated gender approach in the
organization’s policies, programs and functioning, as
well as to assess the extent to which the adopted poli-
cy is reflected in the work of individual employees,
structural divisions and higher education institutions
as a whole.

The first gender audit in the field of higher educa-
tion of the Republic of Belarus was conducted in 2017
at the faculty of international relations of the Belaru-
sian State University (FIR BSU). The activities of the
gender audit covered 115 employees of the FIR BSU
(29.7 % of the total staff), including 49 men (42.6 %)
and 66 women (57.4 %). 354 students participated in
the surveys and discussions (19.1 % of the total num-
ber of students in the 2017/2018 academic year), in-
cluding 137 men (38.7 %) and 217 women (61.3 %) [9].
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The second experience of conducting gender audit
in the Republic of Belarus was the gender audit of the
faculty of management technologies and humanitari-
zation of the Belarusian National Technical Universi-
ty (FMTH BNTU) in 2019. Its objective was to assess
the quality of implementation of the BNTU’s gender
plan for 2017-2019, and the main areas of audit were
education, science, public relations and management.
The audit covered 115 employees of both sexes of the
FMTH BNTU (49 men and 66 women), 354 students of
both sexes of the FMTH BNTU (137 men and 217 wo-
men), 83 local regulations were analyzed as well as
2105 publications of teaching staff and students.

In the framework of the implementation of the
gender audit of the FMTH BNTU the following me-
thods were used: quantitative and qualitative analysis
of statistical data and documents, questionnaire sur-
vey, comparative and gender analysis.

In order to implement audit activities, the following
tools were developed and used: instructions for ana-
lyzing documents, tables for a quantitative (statistical)
analysis of areas of audit, a table for (qualitative) ana-
lysis of a document, questionnaires for a sociological
survey of employees (men and women) of the faculty,
questionnaires for a sociological survey of students of
the faculty, questionnaires-assessment forms of events,
tables for quantitative (statistical) analysis of students
of the faculty.

In the course of the gender audit, the effectiveness
of implementing the gender plan of the FMTH BNTU,
administrative system for supporting the implemen-
tation of the gender plan, gender policy and an inte-
grated gender approach, gender equality promotion
was evaluated. Also, gender audit contributed to team
building and stimulated the development of inter-fa-
culty communication.

Gender audit extended collective capacity of gender
analysis of various aspects of professional activity of
employees (men and women) of the faculty. It revealed
the strengths and weaknesses of FMTH BNTU to pro-
mote gender equality, contributed to the development
of practical recommendations for the implementation
of gender mainstreaming and strengthened team spirit,
stimulate the analysis and exchange of information.

The results obtained suggest that the experience
of gender audit proved to be a valuable opportunity
for organizational training of both institutions. These
two studies improved the collective capacity of both
institutions to collect statistics and data on gender is-
sues within the country, which had not previously re-
ceived such structured attention. In the course of the
study, each institution tested a method for collecting
data and exchanging information between all depart-
ments and units. If these methods are further develo-
ped, and if a regular monitoring system to collect at
least basic statistics from across the organization on
a periodic basis is installed in each faculty (preferably
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in the form of an online internal database), it will ena-
ble an assessment of progress and tracking the chang-
ing trends overtime and deepening the organizational
learning not only on gender but in general terms.

In addition, the research process itself, as well as
the data collection process, contributed to raising
awareness of gender issues. Through data collection,
efforts to ensure gender equality in institutions have
become more visible. Both studies paved the way for
fruitful conversations, dialogues, and reflections on
gender issues and increased gender awareness among
students and teachers.

In respect of inclusiveness (stakeholder involve-
ment), the model for creating a Gender Audit Orga-
nizing Committee, consisting of representatives of va-
rious departments and units, various working groups
operating in close cooperation, was satisfactory. The
model presents the following strengths: the diversity
of actors, units and departments; separation of duties
(data collection, analysis and reporting) between work-
ing groups; meetings enabling collective planning and
implementation; and strong support from the senior
staff.

It was found that the development and implemen-
tation of gender audit in two universities meet the
goal of analyzing the institutional gender situation.
Both studies reflect strong intentions and relevant
approaches. However, their scope, evidence base, and
coverage of key research areas are not broad enough
to understand the overall institutional state and best
practices at the university.

The next tool for ensuring gender equality in higher
educational establishments is a gender plan. The gen-
der plan is a document that contains the main goals
of the organization in the field of gender equality and
determines the order of implementation of the work
planned in this direction, indicating its goals, content,
scope, methods, sequence and timing. The gender plan
is drawn up for a specific time period and is aimed at
ensuring gender equality in a particular structural unit
and (or) university as a whole [7].

The goal of the gender plan is to coordinate actions
aimed at preventing gender discrimination, creating
conditions that ensure full implementation of the per-
sonal potential of women and men in all spheres of life
and gender equality in the workplace.

Gender action plan is a set of short, medium and
long-term actions that outlines the steps by which an
institution plans to implement its gender equality po-
licy and achieve its gender goals. It can also be called a
gender equality action plan or a gender plan. The gen-
der action plan tool is commonly used in international
organizations, government institutions, higher edu-
cation institutions, civil society organizations, inter-
national financial institutions, and other kind of or-
ganizations. Institutions develop gender action plans
to identify specific actions, tactics, or results targets
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for the practical implementation of their gender equa-
lity policies and gender mainstreaming strategies (i. e.,
gender mainstreaming in all areas of activity).

These plans are flexible and adaptable strategic
plans for long-term change through short, medium
and long-term actions including specific targets; with
a collective focus rather than on single unrelated inter-
ventions. They are usually formed using a holistic and
general institutional approach that covers the entire
range of operations and activities, including all pro-
grams, projects, policies, institutional practices, rules,
procedures, structures, organizational culture, dai-
ly routines, management, finance, communications,
human resources, and so on. In the plans the steps by
which the institution will integrate gender perspec-
tives in all these areas are also determined.

In the context of higher education, the gender ac-
tion plan sets out a road map that leads to institutio-
nal changes to achieve internal equality between men
and women and promotes gender equality in the pro-
duction, dissemination and exchange of knowledge
(research, education, information and educational ac-
tivities). It usually outlines a sequence of systematic
actions and steps that are expected to gradually trans-
form a higher education institution into:

1) a workplace free from any gender prejudice or
discrimination, where all employees can work safely,
with dignity and have access to equal remuneration,
resources and opportunities regardless of gender;

2) inclusive, emotionally-comfortable learning and
teaching environment in which students can improve
their knowledge, skills and competencies using peda-
gogical methods and techniques that are consistent
with the principles and values of gender equality in re-
lation to the gender aspects of their disciplines;

3) personality-oriented educational space for the
production, exchange and transfer of knowledge.

The first gender action plan in the framework of
higher education in Belarus was developed by the FIR
BSU in 2014. The gender plan of the FIR BSU had a
three-year implementation period from January 2015
until the end of 2017. The second initiative to adopt a
gender plan was undertaken by the FMTH BNTU. The
gender plan of the FMTH BNTU, designed for 2 years,
was adopted in 2016 and entered into force in January
2017.

The purpose of the gender plan of the FIR BSU
was to coordinate actions aimed at preventing gender
discrimination and creating conditions that ensure a
more complete implementation of the personal poten-
tial of women and men in all areas of the faculty’s life.

The objectives of the FIR BSU gender plan were the
following:

1) promotion gender parity at all levels of govern-
ment;

2) introduction gender knowledge into the educa-
tion system;

3) formation in the public consciousness the need
for social equality of men and women in all spheres of
public life;

4) transformation of the public consciousness, eli-
mination of gender stereotypes associated with the
idea of superiority and dominance of one sex over
the other.

The main activities within the framework of this
document, were advisory and were aimed at dissemi-
nating knowledge about the gender equality policy, de-
veloping and implementing a gender audit system and
a gender-oriented development program, developing
gender-neutral behavior and attracting the attention
of as many supporters as possible to this problem field.

The implementation of the adopted plan showed
an increase in the awareness of FIR BSU employees
and students about gender education, gender culture
and gender issues in Belarusian society. The gender
equality issues began to be actively discussed, and in
the faculty’s public opinion the belief that achieving
gender balance and gender equality leads to the estab-
lishment of more harmonious and fair relations in the
team, creates a more favorable internal atmosphere,
and improves the quality of professional activity was
significantly strengthen [9].

As for the gender plan of FMTH BNTU, it focused
primarily on improving the level of gender culture and
gender education of faculty members and students.
The starting point for the development of the gender
plan was a comprehensive study of the initial situation
at the faculty, which included the analysis of docu-
ments, statistical analysis of the number and compo-
sition of employees and students of FMTH BNTU, and
a questionnaire survey of employees and students of
the faculty.

The goal of the FMTH BNTU gender plan was to
coordinate the promotion of gender education and
research in the field of gender equality among em-
ployees and students of the FMTH BNTU, as well as to
promote the development of a gender culture at the
faculty. The tasks reflected the problem field of this
particular faculty and were a kind of steps that con-
tribute to the establishment of gender equality in the
specified structural unit. The developed specific re-
commendations and corrective measures aimed at the
smooth, step-by-step implementation of the system
for ensuring gender equality at the FMTH BNTU.

There are many similarities between the two gen-
der plans of universities. Both plans have twenty types
of activities, listed in four categories: education, re-
search, informational and educational activities or
public relations and management.

A relevant integrated approach to gender main-
streaming in education can be seen in both gender
plans. It was revealed that in both plans, a number of
activities were developed to improve the gender com-
petence of teaching staff. Some materials and guide-
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lines for integrating gender issues into the educational
process have been developed and implemented.

The implementation of the gender plan showed
that measures to build the capacity of the teaching
staff and develop materials are not enough to ensure
the systematic and sustainable integration of gender
aspects in education. Institutional policies made by
senior managers and central government authorities
are needed. For example, the creation of a methodo-
logical commission to promote the agenda of gender
integration in education and disseminate it through-
out institutions. Among other examples of the deve-
lopment of institutional policies to systematize gender
integration in education are the following:

1) the introduction of compulsory gender courses
in the curriculum so that each student takes at least
one gender course for the entire duration of the study;

2) making gender modules obligatory in certain
core courses;

3) adoption of mandatory rules and standards for
gender-sensitive teaching, creating inclusive and gen-
der-sensitive classrooms, etc.;

4) creating incentives for teaching staff to integrate
gender issues in the curriculum.

In two gender plans education is a priority area as
a key area of intervention and is broadly covered by a
structured and relevant approach. Thus, both univer-
sities were careful not to be very ambitious in their
first initiative to develop a gender plan and limited the
scope of their pilot plans to only a few areas.

The analysis of the results obtained makes it possi-
ble to propose a number of initiatives to improve the
use of gender audit and the gender plan as the tools for
ensuring gender audit in Belarusian universities:

* to ensure more active participation of all stake-
holders (faculty, research staff, students, administra-
tive staff, management, etc.) in the development of

subsequent gender plans and gender audit programs.
This process should include representatives of diffe-
rent categories (students, teachers, administrative
staff, trade union representatives, management, etc.)
from different departments and units;

« to introduce relevant gender indicators in the regu-
lar reporting system of universities and(or) faculties.
This will enable the institution to regularly monitor
relevant indicators. For example, when conducting
research related to statistics (publications, research
grants, funding, etc.), information can also be provided
by disaggregating researchers or authors by gender, as
well as by disaggregating research results according to
the degree of gender integration. Other gender indi-
cators can also be developed for other areas of report-
ing, such as participation in conferences, training and
other scientific events, recruitment, promotion, etc.;

» to introduce the theory of randomness in the gen-
der planning procedure, which is a clear description of
how and why the desired changes should occur at the
university, as well as the theory of change (a logical
chain of results). The theory of change describes how
and why an expected change should occur in a particu-
lar context, and relates input data to actions, actions to
short-term, medium-term, and long-term results (out-
puts, results, and impacts). It displays what the project,
program, or plan is doing (its activities or actions) and
how they lead to the desired goal. When the bridge be-
tween the actions and the goal is not exactly connect-
ed, the goal is unlikely to be achieved, since the project
or plan does not have good planning.

The results of the implementation of gender edu-
cation tools, gender audit and gender plan confirm
the importance of international academic coopera-
tion aimed at strengthening the capacity of Belaru-
sian higher education institutions in the field of hu-
man rights and gender equality.
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The article examines the mechanisms for implementing the right to family reunification at the international and national
level, concludes that the right to family reunification should be more clearly recorded in certain international acts, justifies
the need to amend the legislation of the Republic of Belarus and unify the legislation of the CIS countries in order to imple-
ment the right to family reunification by persons who have received additional or temporary protection.
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ITPABO HA BOCCOEAVMHEHUWE CEMbU
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DTomensckui 20cydapcmeeHHblli yHugepcumem um. @payucka CKOpuHsl,
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HccenyioTest MexaHM3Mbl peanu3anni mpaBa Ha BOCCOeIMHEHNe CeMbl Ha MEKIYHAPOAHOM U HAIVIOHATbHOM YPOBHe,
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Knroueebvle cnoea: BOCCOeIVHEHME CEMbU; YIEH CEMbU; MUTPAHT, I/IHOCTpaHHbIﬁI IpaykKaaHMH; MUTPAllMOHHAA ITOJIMTHUKA.

The realization by migrants of the right to family
reunification, first of all, provides them with psycho-
logical, physical and economic protection. At the same
time, promoting the implementation of this right
contributes to solving a number of social and econo-
mic issues at the state level, in particular reducing the

economic costs of material support for migrants, re-
duction in the number of illegal migrants, entering the
country as a family member eliminates the need for
refugee status.

Issues of legal regulation of the status of migrants
and foreign citizens in legal science have been stu-
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died by such scholars as N. V. Valyushko [1], V. G. Ti-
khinya [2], S. V. Zenchenko [3], A. V. Selivanov [4],
S. V. Simonova [5], etc. In comparison, the purpose of
this article is to analyze international acts and natio-

nal legislation on the protection of the family and
make suggestions on improving the legal regulation of
the provision of guarantees in the exercise by migrants
of the right to family reunification.

The right to family reunification in international human rights instruments

More than 70 years ago, the 1948 Universal dec-
laration of human rights (the Universal declaration)
proclaimed the right to “found a family” and the right
to protect the family “on the part of society and the
state” (Art. 16). Art. 25 enshrines the right of everyone
to “social services, which are necessary to maintain
the health and well-being of himself and his family”>.
The Universal declaration became the basis and impe-
tus for states in the adoption of mutual international
obligations to protect and ensure the right to a family,
which subsequently found consolidation in a number
of international treaties, both universal and regional.
Thus, the International covenant on civil and political
rights® of 1966 proclaims: “The family is the natural
and fundamental unit of society and has the right to
protection from society and the state” (Art. 23). In the
Covenant on economic, social and cultural rights of
the state*, recognizing “the right of everyone to an
adequate standard of living for him and his family”,
they undertake to take “appropriate measures to en-
sure the exercise of this right” (Art. 11).

The need for protection and family assistance from
the state was also reinforced by the UN Convention
on the rights of the child (1989), within the preamble
of which states recognize that “a child needs to grow
up in a family environment in an atmosphere of happi-
ness, love and understanding for the full and harmoni-
ous development of his personality””. This convention
states: “States shall ensure that the child is not sepa-
rated from their parents against their will” (Art. 9), and
statements by the child or his parents “to enter or leave
the state for family reunification should be considered
positive by the participating states in a humane and
operational manner” (Art. 10). Thus, the convention
does not contain mandatory instructions for the adop-
tion of specific measures by the state aimed at family
reunification, but obliges them to positively consider
such issues within their internal competence.

The right to family reunification and unity is of
particular importance in connection with migration
processes. In the summer of 1951, a conference was
held under the auspices of the UN, which resulted in
the adoption of the Refugee convention. The Final act
of the conference recommends that governments of
states take the necessary measures to ensure “the uni-
ty of the refugee family, especially in cases where the
head of the family has fulfilled the necessary condi-
tions for entry into a particular country”®.

On 25 September 1981, the Executive Committee of
the Office of the United Nations High Commissioner
for Refugees adopted Conclusion No. 24 (XXXII) on
the reunification of disparate refugee families. To this
end, countries of asylum and countries of origin should
make “efforts to ensure that the reunification of dispa-
rate refugee families occurs as soon as possible””.

It should be noted that the principle of family unity
was not fixed in the Convention on the status of re-
fugees, its content does not contain provisions on en-
suring the right of states to protect refugee families.
In development of this convention, under the auspices
of the UN in 1990, the Convention on the protection
of migrant workers and members of their families,
Art. 44 which obliges states to take appropriate measu-
res to ensure the unity of the families of migrant wor-
kers, and to facilitate the reunification of migrant
workers with their spouses and minor children®.

The European convention for the protection of
human rights and fundamental freedoms of 1950 (in-
cluding additional protocols) does not proclaim a right
to family reunification. Art. 8 of this convention only
protects the right to respect for personal and family
life, for correspondence and the conditions for inter-
ference with this right only on the basis of law and in
exceptional cases’. The member states of the Europe-
an Union took the same path, securing in the Charter
of fundamental rights of 2000 the right to respect for

“The Universal declaration on human rights : adopted in New-York on 10 Dec. 1948 [Electronic resource] // ConsultantPlus:

Belarus / “YurSpektr”. Minsk, 2020.

3Inernational convenant on civil and political rights of 16 Dec. 1966 // Collection of laws, decrees of the Presidium of the Su-
preme Council of the Belarusian SSR, decrees and orders of the Council of Ministers of the Belarusian SSR. No. 28.4/1703.
“International convenant on economic, social and cultural rights of 16 Dec. 1966 // Collection of laws, decrees of the Presidium
of the Supreme Council of the Belarusian SSR, decrees and orders of the Council of Ministers of the Belarusian SSR. No. 28.4/1703.
>The UN Convention on the rights of the child [Electronic resource] // ConsultantPlus: Belarus / “YurSpektr”. Minsk, 2020.
®Final act of the United Nations conference of plenipotentiaries on the status of refugees and stateless persons [Electronic
resource]. URL: https://www.unhcr.org/protection/travaux/40a8a7394/final-act-united-nations-conference-plenipotentiaries-sta-

tus-refugees-stateless.html (date of access: 02.03.2020).

TUNYCR Conclusion No. 24 (XXXII) on the reunification of disparate refugee families [Electronic resource]. URL: https://www.
refworld.org.ru/type,EXCONC,,,5242d0c04,0.html (date of access: 02.03.2020).
8Convention on the protection of migrant workers and members of their families [Electronic resource]. URL: https://www.un.org/
ru/documents/decl_conv/conventions/migrant.shtml (date of access: 02.03.2020).
The European convention for the protection of human rights and fundamental freedoms [Electronic resource]. URL: https://
www.echr.coe.int/Documents/Convention_RUS.pdf (date of access: 02.03.2020).
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private and family life (Art. 7) and the right of the child
to “permanent personal relationships and regular direct
contact with both of their parents” (Art. 24)'°. However,
the European social charter of 1961 (revised in 1996) in
Art. 19 provides for the obligation of states “to faci-
litate, to the extent possible, family reunification of a
migrant worker who has received permission to settle
in their territory”!!.

Of course, the state has the right to control the entry
of foreigners into its territory, however, in our opinion,
the absence of a clear fixation of the right to family re-
unification in these agreements can create difficulties
for foreigners in obtaining protection in the Europe-
an Court of Human Rights. This, in turn, can become an
obstacle to obtaining the right to enter the territory
of a certain state in order to reunite with the family.
The clearly expressed wording of a specific law enables
its uniform understanding and application, and does
not allow a variety of interpretations.

By proclaiming the right to protect family life and
not providing guarantees to preserve the integrity of
the family, the state cannot fully ensure the protection
of family values and respect for the family. The gua-
rantees are designed to create conditions under which
the rights enshrined in regulatory legal acts become
a reality. Without appropriate guarantees, rights are a
declaration and are formal in nature. Legal guarantees
are embodied in special regulatory acts.

Significant experience in regulating migration pro-
cesses has been accumulated by the Commonwealth
of Independent States. One of the first recommen-
dations adopted by the Inter-Parliamentary Assem-
bly of the CIS on 29 December 1992, was the legisla-
tive act “On the agreed principles for the regulation
of citizenship”, Art. 8 of which the rule enshrined:

“The resolution of issues of citizenship by the com-
petent authorities should facilitate family reunifica-
tion”.

On 9 December 2000, the Interparliamentary As-
sembly of CIS Member States in the Decree “On the
legal regulation of migration processes in the territory
of the Commonwealth of Independent States” imposed
on states the obligation to facilitate family reunifica-
tion of migrant workers.

The model law on migration adopted at the plena-
ry meeting of the Inter parliamentary Assembly of the
CIS Member States in November 2015 contains Art. 14
“Migration with the aim of family reunification”, which
provides for the rights of spouses who are citizens of
different states, as well as their children who are citi-
zens of one state or different states, based on personal
choice to live as a single family in the territory of any
of the states of which at least one citizen from family
members. In case of appropriate treatment by a citizen
of the state, the state should facilitate the reunifica-
tion of its divided family on its territory in accordance
with its legislation and international agreements to
which the state is a party'%.

The disadvantage of this rule is the restriction of
the possibility for family members to reunite with a
relative who legally resides in the territory of a state,
and is not a citizen. Thus, the norms of the model code
on family reunification are not applicable to persons
wishing to reunite with a person who has the right to
permanent residence in the territory of one of the CIS
countries, or with someone who uses temporary forms
of protection.

The national legislation of the CIS states inde-
pendently determines the order of entry and family
reunification.

Legislation of the Republic of Belarus on the right to family reunification

Significant experience in regulating migration pro-
cesses, including family reunification, has been accu-
mulated in the Republic of Belarus. The first State mi-
gration program for 2006—2010 included the following
provision: “According to the principle of family unity
proclaimed in the Republic of Belarus, family members
of a foreigner granted refugee status, additional pro-
tection or asylum who arrived in the Republic of Bela-
rus for family reunification within one year after no-
tifications of a foreigner of a decision made at his
request for protection, as well as of children born in the

Republic of Belarus in the families of foreigners, one of
whom is granted refugee status, before full protection
or asylum, refugee status, additional protection or asy-
lum are also granted”!>.

The Law of the Republic of Belarus of 23 June 2008
No. 354-3 “On granting refugee status, additional pro-
tection, asylum, and temporary protection to foreign
citizens and stateless persons in the Republic of Belar-
us” (hereinafter — Law No. 354-3) clarified the concept of
family reunification as “arrival in the Republic of Belarus
for the purpose of joint residence of family members of

19The European Union Charter of fundamental rights [Electronic resource]. URL https://ru.qwe.wiki/wiki/Charter_of Funda-
mental Rights of the European Union (date of access: 02.03.2020).
'The European social charter [Electronic resource]. URL: https: //www.coe.int/ru/web/moscow/evropejskaa-social-naa-hartia

(date of access: 02.03.2020).

2About the migration : the model law : supplement 1 to the Decree of Interparliamentary Assembly of the CIS member states
of 27 Nov. 2015 No. 43-5 [Electronic resource] // ConsultantPlus: Belarus / “YurSpektr”. Minsk, 2020.

3The State migration program adopted for 2006-2010 : adopted by the Decision of the Council of Ministers of the Republic of
Belarus of 8 Dec. 2005 No. 1403 [Electronic resource] // Inform. legal system Business-Info / Natl. center of legal information of the

Repub. of Belarus. Minsk, 2020.
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a foreigner who has been granted refugee status, addi-
tional protection or asylum in the Republic of Belarus”'*.

A foreign citizen or a stateless person who has the
right to family reunification can obtain the right to
permanent residence in the Republic of Belarus. The
Law of the Republic of Belarus “On the legal status of
foreign citizens and stateless persons”15 stipulates that
foreigners are issued a permanent residence permit
within the immigration quota established by the Co-
uncil of Ministers of the Republic of Belarus. At the
same time, foreigners with the right to family reuni-
fication move to the Republic of Belarus for perma-
nent residence in order to live together outside the
established immigration quota. Art. 55 of the said law
defines the circle of persons entitled to family reuni-
fication: spouse, minor children, including adopted mi-
nor children, unmarried children, including adopted
children older than 18 years old, disabled parents and
adoptive parents. Assuming all the aforementioned
persons have an invitation from a spouse, parents,
adoptive parents, children, including adopted children,
who are citizens of the Republic of Belarus or foreig-
ners permanently residing in the Republic the face
of Belarus. In some cases, the right to family reuni-
fication may be granted to other relatives of foreig-
ners permanently residing in the Republic of Belarus,
provided that the inviting person has sufficient hou-
sing conditions and a legitimate source of income
providing him and his family members a living wage
established in the Republic of Belarus'®. Thus, the Re-
public of Belarus provides an opportunity to exercise
the right to family reunification not only with a citizen
of the Republic of Belarus, but also with foreign citi-
zens permanently residing in Belarus.

It should be noted that the amendments to the Law
of the Republic of Belarus of 4 January 2010 No. 105-3
(hereinafter — Law No. 105-3) “On the legal status of
foreign citizens and stateless persons in the Republic
of Belarus” in December 2019 did not solve the prob-
lem of reuniting with the family of persons who re-
ceived additional or temporary protection and who are
not permanently resident in the Republic of Belarus.

In accordance with Art. 22 of the Law No. 354-3 ad-
ditional protection is granted to a foreigner for a pe-
riod of up to one year, the period of its provision can

be extended, but not more than by one year each time.
According to Art. 23 of the same law, a foreigner who is
granted additional protection receives the right only to
temporary residence in the Republic of Belarus for the
period of the provision of additional protection. Thus,
a foreign citizen who has received additional protec-
tion cannot exercise the right to family reunification
by virtue of the current norm of the Law No. 105-3,
which provides the possibility of family reunification
only with a foreigner permanently residing in the Re-
public of Belarus. We believe that it is necessary to
eliminate these contradictions in the legislation of the
Republic of Belarus and not to connect the possibility
of exercising the right to family reunification of a mi-
grant with permanent residence in the host state.

In addition, the presence of distribution quotas in
the registration of applications for refugee status, ad-
ditional protection or asylum, which are established
annually by a Decree of the Ministry of the Internal
Affairs of the Republic of Belarus, does not contribute
to the realization of the right to family reunification.
We believe that when exercising the right to family re-
unification, the maximum standards for the admission
of migrants by citizenship and migration units should
not be taken into account.

The Republic of Belarus regulates in sufficient detail
the procedure for organizing the activities of state bo-
dies to consider applications for refugee status, addi-
tional protection or asylum, as well as applications for
assistance in family reunification. This work involves
units and the Department of Citizenship and Migra-
tion, the Ministry of Foreign Affairs of the Republic of
Belarus, diplomatic missions and consular offices of the
Republic of Belarus. The legislation provides for reaso-
nable enough time for consideration of documents and
adoption of conclusions and final decisions'”.

Particular attention, in the Republic of Belarus,
is paid to protecting the rights of children, including
family residence. The Law of the Republic of Belarus
on the Rights of the Child'®, adopted in development
of the Convention on the rights of the child in 1993,
obliged the state to take measures in case of emergen-
cy to protect the life, health and property of children,
including measures to reunite them with their families
and evacuate from the country (places) of their stay.

40On granting foreign citizens and stateless persons refugee status, additional protection, asylum and temporary protection in
the Republic of Belarus : Law of the Repub. of Belarus of 23 June 2008 No. 354-3 [Electronic resource] // ConsultantPlus: Belarus /

“Yurlsspektr”. Minsk, 2020.

On the legal status of foreign citizens and stateless persons : Law of the Repub. of Belarus of 4 Jan. 2010 No. 105-3 // Natl.

cegister of legal acts of the Repub. of Belarus. No. 15.2/1657.

180n the legal status of foreign citizens and stateless persons in the Republic of Belarus : Law of the Republic of Belarus of 4 Jan.
2010 No. 105-3 [Electronic resource] // Inform. Legal system of Business-Info / Natl. center of legal information of the Repub. of

Belarus. Minsk, 2020.

nstructions on the organization of work when considering applications for refugee status, additional protection or asylum in

the Republic of Belarus, applications for extending the period for providing additional protection in the Republic of Belarus, appli-

cations for assistance in family reunification, making decisions about loss, cancellation of refugee status or additional protection

in the Republic of Belarus and the preparation of proposals on the need for decisions on the loss or deprivation of asylum in the

Republic of Belarus : adopted by the Decision of the Ministry of Internal Affairs of the Repub. of Belarus of 22 June 2017 No. 173

[Electronic resource] // Inform. legal system Business-Info / Natl. center of legal information of the Repub. of Belarus. Minsk, 2020.
80n the rights of the child : Law of the Repub. of Belarus of 19 Nov. 1993 No. 2570-X1I // Zvjazda. 11 Dec. 1993.
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Ensuring the right to family reunification
under the legislation of individual post-Soviet states

Many post-Soviet states have accumulated suffi-
cient experience in ensuring the human right to family
reunification. For example, in the Russian Federation,
the state program has been approved to facilitate the
voluntary resettlement of compatriots living abroad in
the Russian Federation together with family members.
The program is unlimited in nature and is aimed, on
the one hand, to solve the tasks of the state in deve-
loping the territories proposed for resettlement, and
on the other hand, to ensure the interests of immi-
grants and the host community.

In addition, a number of public organizations stu-
dying interethnic relations are currently operating in
the Russian Federation: both state research and expert
organizations (for example, the research department
of the Russian Academy of Sciences), and non-govern-
mental analytical centers (for example, the Center for
Migration Studies). Unfortunately, there are no such
public associations in the Republic of Belarus. One of
the activities of the Belarusian Red Cross Society is the
collection and registration of data on persons missing
as a result of situations, in order to search for these
people, help in restoring relations between family
members, separated as a result of armed conflicts and
emergencies, in the search specified persons and fami-
ly reunification.

The Law of Ukraine “On the legal status of foreig-
ners and stateless persons”!’ defines the concept of
family reunification and indicates the need for docu-
mentary evidence of the availability of financial secu-
rity for the maintenance of family members in Ukraine.

The issues of granting and extending the right to
temporary residence for family reunification are suf-
ficiently detailed in the legislation of the Republic of
Moldova. Foreigners who have been granted the right
to temporary residence, with the exception of persons
to whom this right has been granted for study purpo-
ses, may apply to the competent authority for foreig-
ners for the reunification of family members.

The Law of the Republic of Kazakhstan on migra-
tion® also establishes the procedure and rules for
family reunification, containing a detailed list of per-
sons that have this right, and setting restrictions. Im-
migration for the purpose of family reunification is not
allowed in relation to family members who are on the
territory of the Republic of Kazakhstan if the migration
is for the purpose of receiving an education, seasonal
foreign workers, humanitarian immigrants. It is note-
worthy that the Law “On the legal status of foreigners of
the Republic of Kazakhstan” does not provide, as a pre-
requisite, confirmation by an inviting person of solven-
cy for family members to live in Kazakhstan (Art. 4).

Conclusion

Thus, we can conclude that the existing interna-
tional legal mechanisms and national law can success-
fully solve the problems of family protection.

In our opinion, the resolution of the following
tasks, both at the international and national levels, will
contribute to a more effective development of the state
strategy in the field of migration policy:

1) in the CIS model law «On migration», it is ad-
visable to include a rule on the right to reunite family
members with a citizen of one of the CIS countries, or
the right to permanent residence in the territory of one
of the CIS countries, or with someone who uses tempo-
rary forms of protection;

2) we consider it reasonable to amend the law of
the Republic of Belarus on the legal status of foreign
citizens and stateless persons in order to eliminate dif-
ferences between persons permanently residing in the
Republic of Belarus and persons with additional and
temporary protection in the sphere of exercising the
right to family reunification and bring it into line with
the law on refugees;

3) it is necessary to pursue a policy of support-
ing children’s rights in the process of family reuni-
fication, to involve public associations more widely
in activities to ensure the rights to family reunifica-
tion.
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LEGAL REGULATION OF THE RIGHT
TO WORK FOR PEOPLE WITH DISABILITIES
AT THE INTERNATIONAL AND NATIONAL LEVELS'

V. A. BRYLIOVA?®

3Francisk Skorina Gomel State University, 104 Saveckaja Street, Homiel 246019, Belarus

The article is devoted to the analysis of legal regulation of the right to work of people with disabilities. This article ana-
lyzes the stages of formation of international standards of the rights of people with disabilities in the sphere of employment,
and puts emphasis on the measures that states should implement in domestic law to create equal opportunities, equal treat-
ment, an integrated approach and social inclusiveness. Problematic areas of realization of labour potential are outlined and
solutions are proposed as a result of the analysis of the legal regulation of the right to work of people with disabilities in the
Republic of Belarus. The proposal to replace the system of workplace reservation for people with disabilities with a quota
system, which has proved to be practically effective in a number of countries, has been substantiated. The article emphasizes
that the basis for effective employment of people with disabilities is a balance between the guarantees of their rights in the
area of employment relations and tax benefits, which encourage employers to provide employment to people with disabili-
ties. The article formulates proposals to improve tax legislation in the Republic of Belarus.

Keywords: people with disabilities; the right to work; implementation of the labour potential; international standards of
the right to work; domestic guarantees of the right to work; workplace reservation; job quotas; tax incentives for employers.
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TPYZOBOIO IOTEHIMAIA ¥ IIPeIJIaralTCs IyTH PeNIeHNusl JaHHO MpobieMbl. APryMEeHTUPOBAHO MPeIJIOKeHe 3aMeHNTh
cucTeMy GPOHMPOBAHUST paboUMX MeCT AJIs JTIOLell ¢ MHBaIMIHOCTHIO CUCTEMOI KBOTMPOBaHMs, KOTOPast JOKa3aua CBOIO
MPaKTUUECKYI0 3(PGEKTUBHOCTD B psifie cTpaH. [ToguepKMBaeTcst, YTO OCHOBO 3G (HEKTUBHO 3aHSITOCTH JIIO/IeH C MHBAJIN/I-
HOCTBIO BBICTYTIAeT GaJlaHC MEXAY rapaHTUSIMM UX MPaB B chepe TPymOBbIX OTHOIIEHN ¥ HAJIOTOBbIMM JIbTOTAMM, KOTOPbIE
ObI CTUMY/TMPOBAJIV HAHMMATEJISI TPYLOYCTPauBaTh JTIOfiel ¢ MHBATUAHOCThIO. CHOPMYIMPOBaHbI ITPEIJIOKEHNMS 10 COBEP-
IIEHCTBOBAHMIO HAJIOTOBOTO 3aKOHOAATEIbCTBA Peciybky bemapyce.

Knioueeste cnoea: momy ¢ MHBAIMIHOCTBIO; IIPaBO Ha TPYH,; peaansalnys TPYIOBOTO IMOTEHIMANA; MEXKIYHAPOLHbIE
CTaHAaPThI [IPaBa Ha TPY/I; BHYTPUTOCYAAPCTBEHHbIE TaPaHTUY IIPaBa Ha TPy, GpOHMpPOBaHMe pabouMx MECT; KBOTUPOBA-
HIe pabounx MeCT; HaJIOTOBOE CTMMY/IMPOBAHME HaHMMATEIST.

Topic relevance

Population aging, new diseases emerging and spread
of chronic diseases, environmental degradation, in-
dustrial accidents, increasing number of armed con-
flicts, natural and man-made disasters, illegal use of
drugs and other factors are responsible for the increase
in the number of people with disabilities?. According to
the World Health Organization, more than 1 bln people
(nearly 15% of the world’s population) have a certain
form of disability [1]. The International Labour Organi-
zation (ILO) estimates that 386 mln of the world’s po-
pulation of working-age people are disabled. In some
countries, the unemployment rate among people with
disabilities is as high as 80 %. Employers frequently
believe that people with disabilities are incapable of
performing work [2]. In Europe, one of the wealthiest
regions in the world, the employment rate among the
fully employable population is 66 %, while among
the partially disabled the rate drops to 47 %. Only
a quarter of severely disabled people are employed [3].

The consideration of domestic regulation of the
right to work for people with disabilities should be

based on a review of the international legal stan-
dards in the relevant area, which should in turn affect
national legal systems. There is no comprehensive
analysis of international legal instruments relating
to aspects of employment of people with disabilities,
nor of studies that could influence the formation of
national policies of states towards the implemen-
tation of the labour potential of people with dis-
abilities. For instance, O. V. Glikman investigates the
protection of human rights in the labour field in
the framework of the ILO without focusing on the
problems of implementation of the labour poten-
tial of people with disabilities [4]. E. N. Yakovleva’s
research is the consolidation of the right to work of
people with disabilities only in the ILO documents
[5]. There is no comprehensive analysis of internatio-
nal legal acts relating to the employment aspects of
people with disabilities which is capable of affecting
the formation of national policies of states towards
realizing the labour potential of people with disabi-
lities.

Establishing the right to work of people with disabilities at the international level

Enforcement of the right of people with disabili-
ties in the employment was addressed back in the first
half of the 20 century in the documents of the ILO.
The Workmen’s compensation (accidents) convention
of 1925 No. 17, and the Recommendation No. 22 on
the minimum level of compensation for workers were
adopted by the ILO to regulate the payment of com-
pensation at the national level in case of labour capa-
city loss in the amount not lower than specified in the
recommendations. ILO R043 - invalidity, old-age, and
survivors’ insurance recommendation of 1933 No. 43
has established compulsory insurance for listed per-
sons employed, including those with modest assets,
working on their own in the industrial, commercial or
agricultural sectors.

Invalidity insurance (industry, etc.) convention of
1933 No. 37 and Invalidity insurance (agriculture) con-
vention of 1933 No. 38, also testify to the standard-set-

ting actions of the ILO in employment and social rights
of persons with disabilities.

Hence, ILO international legal acts have initiated
the development of international labour and social
rights standards for people with disabilities. The acts
established compulsory social insurance in case of dis-
ability, vocational guidance and training, protection
against discrimination at work, guarantees for wor-
kers in case of disability due to an industrial accident
or an occupational disease, additional guarantees for
employees with disabilities. The rights of persons with
disabilities in the employment have further been re-
gulated by international law after the World War II
with the creation of the United Nations.

The International bill of human rights declares
the human rights of persons with disabilities, without
taking into account the special needs of this catego-
ry of individuals. In the first decades of the United

2The term “people with disabilities” is used in the article, referring to people with persistent health disorders; individuals who
while interacting with social and domestic barriers need special facilities for their ability to engage effectively in society on an equal
basis with other citizens. This definition corresponds to the norms of the UN Convention on the rights of persons with disabili-
ties of 2006 and reflects first of all the social approach, then the medical one.
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Nations work, the rights of people with disabilities
were not singled out as a separate group, there was
no comprehensive document on the rights of people
with disabilities in the employment relationship, but
certain international regulations in the mentioned
direction were adopted. For instance, the United Nati-
ons Economic and Social Council (ECOSOC) Resolu-
tion 309E (XI) on social rehabilitation of the physically
disabled of 1950, ECOSOC Resolution 1921 (LVIII) on
prevention of disability and rehabilitation of disabled
persons of 1975, ILO Recommendation No. 99 on the
recruitment of persons with disabilities of 1955, ILO
Convention No. 159 on vocational rehabilitation and
employment of persons with disabilities of 1983 aim-
ing to ensure vocational rehabilitation and social in-
tegration of persons with disabilities (para 2 of Art. 1).

The Declaration on the rights of mentally retarded
persons of 20 December 1971 adopted by the Gene-
ral Assembly of United Nations stated that persons
with intellectual disabilities have the right to work
productively or in any other useful capacity. On 9 De-
cember 1975, the UN General Assembly adopted the
Declaration on the rights of persons with disabilities.
In the employment policy it established the right of
persons with disabilities to vocational training and re-
habilitation, education, employment services and other
services that will enable them to maximize their po-
tential and accelerate their social integration or rein-
tegration.

The next stage in the establishment of internatio-
nal legal regulation of the right to work of people with
disabilities is a shift of emphasis from the proclama-
tion of the right to work in international legal instru-
ments to the necessity for states to take the required
measures to implement the labour capacity of socially
vulnerable population groups. This move, with a focus
on the social dimension, has been consolidated by the
United Nations General Assembly on 3 December 1982
with the adoption of the World programme of action
corcerning disabled persons (the WPA). “Disability is
predetermined by the relationship between the disa-
bled and the environment. It is revealed when they face
cultural, physical or social barriers that prevent them
from accessing different social life spheres that are ac-
cessible to other citizens”>. Disability is, therefore, a
loss or limitation of the ability to participate in society
on an equal basis with others. The WPA pays consider-
able attention to the aspects of restoring work capacity.

The WPA calls on “member states to promote the
inclusion of persons with disabilities in the commer-
cial marketplace through such measures as quota in-
centive schemes, preferential or targeted employment,
loans or subsidies to small businesses, preferential
contracts or production entitlements, tax benefits,
contract compliance and other forms of technical or
financial assistance to businesses employing work-
ers with disabilities. Member states are encouraged to

support the development of technical facilities and
to ensure that persons with disabilities have access to
the assistance they need to perform their work” (para.
129). It should be noted, however, that the WRA is of a
recommendatory nature.

The second part of the article is addressed to the ana-
lysis of the quota system and substantiation of the ne-
cessity of its adoption in the Republic of Belarus. It is
also devoted to the tax benefits for the employers in
order to stimulate them to employ people with disabi-
lities. In particular, specific measures of the program
to promote inclusion of people with disabilities in
open labour markets will be studied.

On the basis of a comparative legal analysis of in-
ternational regulations securing the right to work of
people with disabilities, it can be observed that there
has been a transition from the establishment of the
rights of people with disabilities in labour sphere to
the development of the requirements to society.

Similar recommended provisions for the active in-
volvement of states in the commercial marketplace by
persons with disabilities were set out in the Standard
rules for the equalization of opportunities of persons
with disabilities (Rule 7) approved by UN General As-
sembly Resolution 48/96 of 20 December 1993.

At this stage, it can be said that there are no legally
binding international legal acts concerning aspects of
employment of people with disabilities, which would
be valid to determine the national policy of states in
the implementation of the labour potential of people
with disabilities.

The adoption of UN General Assembly Resolution
56/168 on 13 December 2006, the Convention on the
rights of persons with disabilities (Convention) and
the Optional protocol have changed the attitude of so-
ciety to this socially vulnerable category of population,
singling out their rights into a separate group, and in
the international legal regulation of their rights the so-
cial aspect has prevailed over the medical one. The
purpose and the content of the Convention is studied
by R. M. Khakimov [6].

The Convention concerns labour and employment
issues in Art. 27: “The states parties recognize the right
of persons with disabilities to work on an equal basis
with others, in an environment in which the labour
market and working environment is open, inclusive
and accessible to persons with disabilities”. States are
committed to provide and enhance the work potential
of persons with disabilities through the elimination of
discrimination on the ground of disability, to protect
the rights of persons with disabilities on an equal basis
with other individuals to work in a fair and decent work
environment, to improve labour market opportunities
for their employment and professional advancement,
to facilitate self-employment, entrepreneurship, co-
operative development, to arrange comfortable work-
places for people with disabilities, etc.

The World programme of action concerning disabled persons [Electronic resource]. URL: https://www.un.org/ru/docu-ments/

decl_conv/conventions/progl.shtml (date of access: 12.05.2020).
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Domestic regulation of the right to work of people with disabilities

As noted in the Global report submitted under the
ILO Declaration on fundamental principles and rights at
work, the general trend has been to adopt the laws with
supportive obligations to prevent discrimination and
promote equality, rather than the laws that simply pro-
hibit discrimination [7]. Such an approach seems more
effective in addressing hidden discrimination. Specific
measures are needed to integrate people with disabilities
into open labour markets. States are responsible not only
for ensuring that people with disabilities have access to
adequate social protection, but also for implementing
measures that provide them with economic rights and
opportunities to participate fully in the labour market.
Without actionable measures to both protect and as-
sist people with disabilities, no country in the world can
achieve sustainable development-related goals [8].

The Republic of Belarus undertook obligations to
ensure the rights of people with disabilities, including
employment, ratifying in 2016 the UN Convention on
the rights of persons with disabilities of 13 December
2006. According to 1 May 2020, the number of disabled
people in Belarus is 574 555 [9].

Public relations concerning the prevention of dis-
ability, social protection of disabled people, their pro-
fessional and labour rehabilitation are regulated by
the Constitution of the Republic of Belarus, by the
Law of the Republic of Belarus of 11 November 1991
No. 1224- XII “On social protection of disabled people
in the Republic of Belarus”, by the Law of the Republic
of Belarus of 23 July 2008 No. 422-3 “On prevention of
disability and rehabilitation of disabled people”, by
the Labour Code of the Republic of Belarus (LC), which
provides a wide range of guarantees for people with
disabilities in the sphere of labour relations. For in-
stance, there is no trial period for recruitment (para 4
of the part 5 of the Art. 28, part 1 of the Art. 287 of
the LC), overtime, night work, work during public ho-
lidays and weekends are allowed only with the consent
and on condition that such work is not prohibited by
individual rehabilitation programmes (part 3 of the
Art. 120, part 5 of the Art. 117, part 5 of the Art. 287 of
the LC), delegation of employees with disabilities on a
business trip is allowed only with consent (part 6 of the
Art. 287 of the LC), the duration of the general work
vacation lasts 30 calendar days (part 2 of the Art. 155
of the LC, annex 2 to the Resolution of the Council of

Ministers of the Republic of Belarus of 24 January 2008
No. 100), replacement of work vacation with monetary
compensation is not allowed (part 2 of the Art. 161
of the LC), in the event of a reduction in the number
of employees with equal productivity and qualifica-
tions, people with disabilities are given the preferen-
tial right to remain at work (para. 3 of the part 2 of the
Art. 45, part 8 of the Art. 287 of the LC), a fixed-term
employment contract is to be terminated before the
due date at the employee’s request in the event of a
disability that interferes with the performance of work
under the employment contract (para. 1 of the Art. 41
of the LC), the obligation of the employer to establish
a part-time or part-time work week, if it is provided
by an individual rehabilitation program (para. 2 of the
part 2 of the Art. 289 LC), the duration of a work shift
cannot exceed seven hours (para. 3 of the part 2 of the
Art. 115 of the LC), prohibition to establish an irregular
working day (para. 2 of the part 1 of the Resolution of
the Council of Ministers of the Republic of Belarus
of 10 December 2007 No. 1695 “On Categories of em-
ployees not established an unregulated working day”)
and others.

Despite the guarantees of labour rights, social po-
licy measures and the state programmes, the problem
of employment of people with disabilities is an urgent
concern in the Republic of Belarus. Belarus today has a
high percentage of people with disabilities of working
age, while the employment rate remains quite low. Of the
more than 574 000 people with disabilities, only 18 % of
working age are involved in professional activities, over
80 % are unemployed. Involvement in labour activity is
especially low among the people with disabilities of the
1% and 2™ groups, unemployment in these groups rea-
ches 90-95 %. Among those with the 3™ group of disabil-
ity, about 50 % are employed. In comparison, 29 % of the
54 miln people with disabilities are employed in the USA,
40 % of the 5 mln people with disabilities in the UK and
80 % of the 60 mln people with disabilities in China [10].

According to the head of the department of labour,
employment and social protection of Gomel City Exe-
cutive Committee, A. P. Kluchynski, there are unem-
ployed people with disabilities in Gomel in 2016 — 295
people, in 2017 — 256 people, in 2018 — 189 people, and
in 2019 — 195 people.

Job quotas for people with disabilities

Although there are a number of guarantees of the
rights of people with disabilities in the sphere of la-
bourrelations, it should be noted that there are certain
problematic issues in the implementation of the right
to work of people with disabilities. The workplace re-
servationsystem foremploying peoplewithdisabilities
thatis currentlyin force in the Republic of Belarus is far
from being efficient. Learning from the experience of
developed European states, such as Germany for exa-
mple, it has been shown that it is more economically

efficient to integrate people with disabilities into the
work environment than to pay disability allowance,
Belarus should endeavor to promote conditions for
people with disabilities to fulfill their work poten-
tial.

It would be expedient to formulate proposals for ef-
fective employment of persons with disabilities on the
basis of the balance between guarantees of their rights
in labour relations and tax incentives that would en-
courage employers to take on people with disabilities.
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The procedure of establishing reservations for em-
ploying citizens who are in special need of social pro-
tection and are unable to compete on equal terms on
the labour market is regulated by the Regulation ap-
proved by the Decision of the Council of Ministers of
the Republic of Belarus of 29 November 2006 No. 1595.
According to the department of labour, employment
and social protection of the Gomel City Executive
Committee, the ratio of reservations for employing
people with disabilities and the actual number of peo-
ple contracted for the last four years is expressed in
2016 — 95/4; in 2017 — 95/4; in 2018 — 95/13; in 2019 -
95/20. This ratio indicates the inefficiency of the re-
servation system in the implementation of the right to
work for persons with disabilities.

Upon the results of the inspection in 2019, the
Prosecutor General’s Office of the Republic of Belarus
revealed serious shortcomings in the legislative execu-
tion aimed to protect the rights and legal interests of
the disabled. It was emphasized that the reservation
of the workplaces for people with disabilities should be
more effective. It was found that the “reserved” work-
places for the disabled were frequently not vacant. In
other instances, the vacant workplaces were not used
due to medical contraindications for this category of
employees. As a consequence, only a small percentage
of the disabled were employed on the reservation ac-
count [11].

The solution to this issue is to set quotas for the
employment of people with disabilities. It is planned
that in 2020-2022 Belarusian specialists will study the
possibility of establishing quotas, which is specified in
the National action plan for the implementation of the
Convention on the rights of persons with disabilities in
the Republic of Belarus for 2017-2025. The mechanism
of job quotas for organizations employing people with
disabilities has proved to be effective as a measure for
the implementation of the labour potential of this cate-
gory of the population.

The percentage of job quota in respect of the total
number of employees in an organization is generally set
between 3 % and 6 % in different countries of the world.
Thus, in France it is 6 %, in the Russian Federation from
2 to 4 %, in Germany - 5 %, in Ukraine — 4 %, in India,
Spain, Ireland — 3 %. In different countries this indica-
tor is set for organizations with 20 employees (Germa-
ny, Hungary, France), 50 people (Spain). In Russia, for
employers with more than 100 employees, the entity of
the Russian Federation establishes a quota for employ-
ing people with disabilities in the range of 2 to 4 % of
the average number of employees. For employers with
at least 35 employees and no more than 100 employees
the entity may set a no more than 3 % quota [12].

Job quoting obliges employers to provide employ-
ment to a specified percentage of people with disabi-
lities, to adapt the main and auxiliary equipment, to
adapt technical devices to the individual capabilities of
this category of employees. If the established standard
is not met, the employer bears administrative respon-
sibility. The draft of the law “On the rights of persons
with disabilities and their social inclusion” proposed for
public discussion on 23 October 2018, at the National
legal internet portal (pravo.by), does not provide for
measures of responsibility of employers in case of fail-
ure to respect quotas (Chapter 6). Nor does the draft act
establishes a correlation between the standard of job
quotas and the minimum number of employees of the
organization, actually obliging to apply quotas when
the number of employees is 34. This estimate is based
on the quota for employing people with disabilities en-
visaged in the draft law at the rate of 3 % of the average
number of employees. The Art. 54 “Entry into force of
this law” introduces the job quotas from 1 January 2023.

The experience of job quota mechanism in the Rus-
sian Federation demonstrates that a number of em-
ployers avoid employing people with disabilities and
prefer to pay a fine. In particular, obligation default by
an employer to create or allocate jobs for employment
in compliance with the established quota, as well as
refusal by an employer to employ a person with a dis-
ability within the established quota leads to an admi-
nistrative fine under part 1 of Art 5.42 of the Adminis-
trative Code of the Russian Federation in the amount
of 5000 to 10 000 rubles. In order to circumvent the
law, employers establish several organizations so that
the average number of employees in each organization
does not exceed the relevant threshold [13, p.139].

The Law of Ukraine of 21 March 1991 No. 875-XII
“On the bases of social protection of persons with dis-
ability in Ukraine” establishes measures of responsi-
bility for default of quotas, particularly, if the average
number of working people with disability is less than
established, the employer annually pays to the Fund
of Social Protection administrative and economic pe-
nalties: the average annual salary at the corresponding
enterprise for each job assigned for the employment
of people with disability and not occupied by the last.

These circumstances demonstrate the need to bala-
nce tax incentives for employers that encourage the
employment of people with disabilities, job quotas and
effective accountability measures.

It is reasonable for Belarus, taking into account the
number of able-bodied people with disabilities and
economic realities in the economic sphere, to set a 3 %
job quota, while the number of employees of organiza-
tions exceeds 100 people.

Tax incentives for employers to promote employment of people with disabilities

Employees with disabilities exercise their labour po-
tential in the context of the employer’s additional respon-
sibilities for the arrangement of working conditions and a
decrease in performance due to physical (or mental) factors
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for an employer who employs people with disabilities, as
such benefits can serve as an economic stimulus.

The analysis of existing tax incentives shows that
relevant preferences are granted to employers if there
are people with disabilities at least 30 % of the list of
employees. Before the application of the Decree of the
President of the Republic of Belarus of 31 December
2019 No. 503 “On taxation”, that is, until 1 January
2020, the percentage was higher - 50 %.

So in Belarus the exemption from the profits tax in the
employment of people with disabilities concerns only a
minor number of employers — organizations with at least
30 % of employees with disabilities (here gross profit is
exempt from taxation, except for profit received from
trade, purchasing and agency) and public associations
Belarusian Society of the Disabled, Belarusian Society
of the Deaf and Belarusian Association of the Visually
Impaired (exempt from taxation of dividends charged
by unitary enterprises whose property is owned by these
associations). Therefore, there is no benefit in terms of
gross profit if the list of people with disabilities is less
than 30 % of the average number of employees or profit
is received from trade, purchasing and agency activities,
and not all public associations of people with disabi-
lities setting up unitary enterprises are accounted for di-
vidends (for example, the non-governmental organiza-
tion Belarusian Association of Assistance to Disabled
Children and Young Invalids is the founder of four unitary
enterprises where people with disabilities are employed).

In this respect, it is proposed not to impose income
tax on dividends that are charged to public associa-
tions of people with disabilities by unitary enterprises,
where the property owners are the public associations.

The expansion of this tax incentive will increase the
income of public associations of people with disabi-
lities, encourage the development of production and
lead to an increase in jobs for people with disabilities
[14, p. 84].

The above-mentioned criterion of the profit tax
exemption is also hardly stimulating, as it is impos-
sible to reach the level of employees of an organiza-
tion with 30 % of the total number of employees with
disabilities, except for specialized organizations. In
order to introduce an effective incentive system for
employers to employ people with disabilities, it is ad-
visable to optimize the tax burden (on the payment
of income tax), not providing for restrictions on cer-
tain businesses and the minimum threshold for its
application with full tax exemption when the average
number of employees with disabilities reaches 30 % or
more. The above criterion of exemption from the pro-
fit tax is objectively hardly stimulating, as to reach the
percentage of employees with disabilities in 30 % of
the total number of employees, except for specialized
organizations, which is almost impossible. In order to
introduce an effective incentive system for employers
to engage people with disabilities, it is advisable to
optimize the tax burden (on the payment of income
tax), which does not impose any restrictions on the
types of business activities and the minimum thre-
shold for its application. For this purpose it is required
to establish a proportionally decreasing rate of the
profit tax at a proportion increase of employees with
disabilities with full exemption from the profit tax at
the proportion of people with disabilities in the staff
of 30 % and more.

Conclusions

The historical and substantive analysis of the in-
ternational legal consolidation of the right to work of
people with disabilities made it possible to highlight
the following stages: the establishment of a number of
rights of people with disabilities in the labour sphere
in general international legal instruments, the elabo-
ration of state requirements to guarantee the right
to work of people with disabilities, the adoption of a
special international legal instrument concerning the
employment of people with disabilities, which imposes
on states the obligation to formulate national policies.

International legal standards governing the right to
work of people with disabilities suggest a quota system
and tax incentives as a means of implementing the la-
bour potential of the vulnerable category of society. Of
more than 574 000 people with disabilities in Belarus,
only 18 % of working age are involved in professional
activities, over 80 % are unemployed. Involvement in
labour activity is especially low among the people with
disabilities of the 1% and 2" groups, unemployment
in these groups reaches 90-95 %. Among those with
the 3™ group of disability, about 50 % are employed. As
shown in this article, in the Republic of Belarus, there
are good reasons to proceed from the currently ineffi-

cient system of reserving workplaces for people with
disabilities to the quota system. It is reasonable for
Belarus, taking into account the number of able-bod-
ied people with disabilities and economic realities in
the economic sphere, to set a 3 % job quota, while the
number of employees of organizations exceeds 100
people.

In order to introduce an effective incentive system
for employers to engage people with disabilities, it is
advisable to optimize the tax burden (on the payment
of income tax), which does not impose any restric-
tions on the types of business activities and the mini-
mum threshold for its application. For this purpose it is
required to establish a proportionally decreasing rate
of the profit tax at a proportion increase of employees
with disabilities with full exemption from the profit
tax at the proportion of people with disabilities in the
staff of 30 % and more. The implementation, in the Re-
public of Belarus, of a quota mechanism for workpla-
ces for people with disabilities, based on economically
justified incentives for employers in the sphere of ta-
xation, will be a practical realization of the state obli-
gations to create effective measures to integrate peo-
ple with disabilities into open labour markets.
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INTERNATIONAL LEGAL COMBATING TRAFFICKING
IN WOMEN FROM HUMAN RIGHTS AND GENDER PERSPECTIVE'
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The article considers specific issues regarding international legal combating trafficking in women from human rights
and gender perspective and contains its definition. The author determines that international legal combating trafficking in
women has a gender specificity. This brings the vulnerable position of women into focus in the process of development and
adoption of measures to prevent trafficking, as well as the provision of assistance to victims and also envisages the involve-
ment of non-governmental organizations. The author proposes a periodization of international legal framework in combat-
ing trafficking given the peculiarities of its foundation and evolution. Specific anti-trafficking efforts of the United Nations,
Organization for Security and Co-operation in Europe, Commonwealth of Independent States are also considered. Special
attention is paid to anti-trafficking activities of the Republic of Belarus.
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Introduction

Combating trafficking in women has been the
subject of numerous studies in international and na-
tional law. There are a huge number of publications
devoted to analysis of international treaties in the
said field. Paying special attention to the Protocol to
prevent, suppress and punish trafficking in persons,
especially women and children of 2000 (Trafficking in
persons protocol)? (see [1-5] and other). C. Morcom
and A. Schloenhardt consider a gendered conception
of trafficking within Trafficking in persons protocol
[6, p. 22-24]. Trafficking in women is a complex crime
that can be qualified as a crime against humanity or a
transnational organized crime (for more information
see [7]). It is characterized by a huge number of victims.
So there is a need for legal analysis of anti-trafficking

legal measures from gender perspective and human
rights approach at international and national levels.
The purpose of the article is propose a periodization of
international legal frameworks in combating women’s
trafficking given the peculiarities of its foundation
and evolution, also to consider specific issues regard-
ing international legal combating trafficking in wo-
men from human rights and gender perspective, to give
its definition. Further, the article highlights specific
anti-trafficking efforts of intergovernmental organi-
zations such as the UN, Organization for Security and
Co-operation in Europe (OSCE), and Commonwealth
of Independent States (CIS), and produces recommen-
dations for improving anti-trafficking activities of the
Republic of Belarus.

Periodisation of the legal framework
for international combating trafficking in women

The development of legal framework for interna-
tional combating trafficking in women includes four
periods. In order to follow the dynamics of its evolu-
tion, attention was paid to the following criteria: pre-
vention, criminalization of trafficking in women and
related crimes, prosecution and punishment of traf-
fickers, identification of victims, assistance to victims
and their protection.

The first period (1899-1918) is associated with the
adoption of early international agreements to combat
trafficking in women and has a number of features. At
the universal level primarily international treaties to
combat trafficking in women and girls were adopted®
then followed international agreements on the aboli-
tion of slavery®. Secondly, early international agree-
ments focused on combating the trafficking of white
women and girls for sexual purposes. Thirdly, at the
international level non-governmental organizations
including the National Vigilance Association [8] were

the first to draw public attention to the problem of
trafficking in women and girls.

The second period (1919-1944) is associated with
the work of the League of Nations and internatio-
nal agreements adopted under its auspices’. Interna-
tional agreements of this period relate to the sale of
children of both sexes, along with criminal law norms,
rules are set out with detailed regulation for the pre-
vention of trafficking in women, the provision of pro-
tection of these persons during travel. Within this pe-
riod, trafficking in women is considered exclusively in
the context of prostitution.

The third period (1945-1999) covers the establish-
ment of the UN and the adoption of numerous interna-
tional documents. These documents can be classified
into the following groups: 1) on combating trafficking
in women as a criminal offence®; 2) on the provision
of legal assistance by states’; 3) on the protection of
human rights, aimed at eradicating the causes and

2protocol to prevent, suppress and punish trafficking in persons, especially women and children, supplementing the United
Nations convention against transnational organized crime of 15 Nov. 2000 [Electronic resource]. URL: https://treaties.un.org/doc/
Treaties/2000/11/20001115%2011-38%20AM/Ch_XVIII_12_ap.pdf (date of access: 18.03.2020).

3International agreement for the suppression of the white slave traffic of 18 May 1904 [Electronic resource]. URL: https://trea-
ties.un.org/doc/Treaties/1951/06/19510621%2010-34%20PM/Ch_VII_7p.pdf (date of access: 18.03.2020) ; International convention
for the suppression of the white slave traffic of 4 May 1910 [Electronic resource]. URL: http://wwwl.umn.edu/humanrts/instree/

whiteslavetraffic1910.html (date of access: 18.03.2020).

“Slavery convention of 25 Sept. 1926 [Electronic resource]. URL: https://treaties.un.org/doc/Treaties/1955/07/19550707%20
00-53%20AM/Ch_XVIII_2p.pdf (date of access: 18.03.2020) ; Protocol amending the slavery convention of 23 Oct. 1953 [Elec-
tronic recourse]. URL: https://treaties.un.org/doc/Treaties/1953/12/19531207%2000-20%20AM/Ch_XVIII_1p.pdf (date of access:

18.03.2020).

*International convention for the suppression of the traffic in women and children of 30 Sept.1921 [Electronic resource]. URL:
https://treaties.un.org/doc/Treaties/1921/09/19210930%2005-59%20AM/Ch_VII_3p.pdf (date of access: 18.03.2020) ; International
convention for the suppression of the traffic in women and children of 30 Sept. 1921 [Electronic resource]. URL: https://treaties.
un.org/doc/Treaties/1921/09/19210930%2005-59%20AM/Ch_VII 3p.pdf (date of access: 18.03.2020).

5Convention for the suppression of the traffic in persons and of the exploitation of the prostitution of others of 2 Dec. 1949
[Electronic resource]. URL: https://treaties.un.org/doc/Treaties/1951/07/19510725%2010-37%20PM/Ch_VII_11_a_bp.pdf (date of

access: 18.03.2020).

"European convention on mutual assistance in criminal matters of 20 Apr. 1959 [Electronic resource]. URL: https://www.coe.int/

ru/web/conventions/full-list/-/conventions/rms/09000016800656ce (date of access: 18.03.2020) ; Additional protocol to the Europe-
an convention on mutual assistance in criminal matters of 17 March 1978 [Electronic resource]. URL: https://www.coe.int/ru/web/
conventions/full-list/-/conventions/rms/0900001680077975 (date of access: 18.03.2020) ; Convention on legal assistance and legal
relations in civil, family, criminal matters of 22 Jan. 1993 // ETALON. Internatl. Agreements. Minsk, 2020.
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consequences of trafficking in women®, including the
prevention and eradication of forced labor’, taking into
account the special protection of children'®. It should
be noted that, despite the large number of accepted
international agreements, acts of international orga-
nizations and international conferences'!, there is no
single complex international multilateral agreement
of a universal nature containing substantive and pro-
cedural criminal law in the field of combating traffick-
ing in women, as well as its prevention, assistance and
protection of victims.

The fourth period (2000 — present) is characterized
by the adoption of the Trafficking in persons protocol,
Optional protocol to the convention on the rights of
the child on the sale of children, child prostitution and

child pornography'?, etc. These international instru-
ments have made a significant impact on the modern
criminal law assessment of the crime of trafficking
in women and children at international (global and
regional) and national levels. The definition of traf-
ficking in persons set up in the Trafficking in persons
protocol has been reproduced by regional legal instru-
ments of the Association of Southeast Asian Nations
(ASEAN)'®, Council of Europe (CoE)'* and CIS'. This
period is marked by the active codification of regio-
nal international intergovernmental organizations,
the ASEAN, CIS, CoE and South Asian Association for
Regional Cooperation (SAARC)'. It should be empha-
sized that the codification process to prevent and com-
bat trafficking in women continues.

Specific gender-based legal issues in combating trafficking in women

According to Recommended principles on human
rights and human trafficking states have a responsi-
bility under international law to act with due diligence
to prevent trafficking, to investigate and prosecute
traffickers and to assist and protect trafficked per-
sons (para 1)'7. A. Kartusch also mentions the obliga-
tion under international human rights law to act with
due diligence [9, p.14]. The concept of due diligence
is of primary importance in the area of internatio-
nal gender-sensitive legal action against trafficking in
women. As the special rapporteur on violence against
women has noted in his report, under the due diligence
obligation, states have a duty to take positive action
to prevent and protect women from violence, punish

perpetuators of violent acts and compensate victims of
violence!®,

A fundamental principle connected to the applica-
tion of the due diligence standard is that of non-dis-
crimination, it implies that states are required to use
the same level of commitment in relation to preven-
tion, investigation, punishment and provision of re-
medies for violence against women as they do with re-
gards to the other forms of violence!’. The obligations
to take respective measures are found in treaties at
global and regional levels.

It is crucial to consider the international measures
meant to combat trafficking in women from a human
rights and gender perspective. International agree

8International covenant on civil and political rights of 19 Dec. 1966 [Electronic resource]. URL: https://treaties.un.org/doc/pub-
lication/unts/volume%20999/volume-999-i-14668-english.pdf (date of access: 18.03.2020) ; Convention on the elimination of all
forms of discrimination against women of 18 Dec. 1979 [Electronic resource]. URL: https://www.un.org/womenwatch/daw/cedaw/

text/econventlon htm (date of access: 18.03.2020).

? Abolition of forced Labour convention of 5 June 1957 No. 105 [Electronic resource]. URL: https://www.ilo.org/dyn/normlex/
en/f?p=NORMLEXPUB:12100:0::NO::P12100 INSTRUMENT ID:312250 (date of access: 18.03.2020) ; Home work convention of
4 June 1996 No. 177 [Electronic resource]. URL: https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_IN-

STRUMENT ID:312322 (date of access: 18.03.2020).

Convention on the rights of the child of 20 Nov. 1989 [Electronic resource]. URL: https:/treaties.un.org/doc/Treaties/
1990/09/19900902%2003 14%20AM/Ch_IV_11p.pdf (date of access: 18.03.2020).
"Beijing declaration and platform for action of 15 Sept. 1995 [Electronic resource]. URL: https://www.un.org/en/events/paste-
vents/pdfs/Bel]lng Declaration_and Platform_for Action.pdf (date of access: 18.03.2020).
20ptional protocol to the convention on the rights of the child on the sale of children, child prostitution and child pornography
of 25 May 2000 [Electronic resource]. URL: https://www.ohchr.org/EN/Professionallnterest/Pages/OPSCCRC.aspx (date of access:

18.03.2020).

I3 ASEAN convention against trafficking in persons, especially women and children of 21 Nov. 2015 [Electronic resource]. URL:

http //agreement asean.org/media/download/20160303122945.pdf (date of access: 18.03.2020).

“Council of Europe convention on action against trafficking in human beings of 16 May 2005 [Electronic resource]. URL: https://
www.refworld.org/docid/43fded544.html (date of access: 18.03.2020).

Agreement on cooperation of states-members of the Commonwealth of Independent States in combating human trafficking,
organs and tissues of 25 Nov. 2005 // ETALON. Internatl. Agreements. Minsk, 2020.

16SAARC convention on preventmg and combating trafficking in women and children for prostitution of 5 Jan. 2002 [Electronic
resource]. URL: http://www.jus.uio.no/english/services/ library/treaties/02/2-04/saarc-traff-women-children.xml (date of access:

18.03.2020).

"Recommended principles and guidelines on human rights and human trafficking, E/2002/68/Add.1 [Electronic resource]. URL:
https ://undocs.org/en/E/2002/68/Add.1 (date of access: 18.03.2020).

8Integration of the human rights of women and the gender perspective: violence against women. The due diligence standard as

a tool for the elimination of violence against women [Electronic resource]. URL: https://undocs.org/E/CN.4/2006/61 (date of access:

18.03.2020).
1bid. Para 35.
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ments on combating trafficking in women envisage
the following obligations of states to act with due di-
ligence.

An obligation to criminalize trafficking in women
(Art. 1 of the International convention for the suppres-
sion of the white slave traffic of 1910 (Convention of
1910), Art. 3 of the International convention for the
suppression of the traffic in women and children of
1921 (Convention of 1921), Art. 1, 2 of the Interna-
tional convention for the suppression of the traffic in
women of full age of 1933 (Convention of 1933), Art. 1
of the Convention for the suppression of the traffic in
persons and of the exploitation of the prostitution of
others of 1949 (Convention of 1949), para 1 of Art. 5
of the Trafficking in persons protocol, Art. 18 of the
Council of Europe convention on action against traf-
ficking in human beings (CoE convention of 2005
No. 197), para 1 of Art. 3 of the SAARC convention on
preventing and combating trafficking in women and
children for prostitution (SAARC convention of 2002),
Art. 5 of the Convention against trafficking in persons,
especially women and children of 2015 (ASEAN con-
vention of 2015).

An obligation to properly investigate and prosecute
crimes of trafficking in women and hold perpetra-
tors accountable. It is envisaged that appropriate ju-
risdiction will be established with respect to criminal
offenses of trafficking (Art. 31 of CoE convention of
2005 No. 197, Art. 10 of ASEAN convention of 2015). In
the case L. E. v. Greece the European Court of Human
Rights stated, that this is an obligation not of result,
but of means (para 68). A requirement of promptness
and due diligence is implicit in all cases, but when it
is possible to remove the individual concerned from
a harmful situation, the investigation must be carried
out as a matter of urgency?’.

An obligation to identify victims, provide protec-
tion and assistance to victims. International agree-
ments stipulate that participating states should take
into account the age, gender and special needs of vic-
tims when providing assistance and providing protec-
tion to victims (para 4 of Art. 6 of Trafficking in per-
sons protocol, para 12 of Art. 14 of ASEAN convention
of 2015). The Art. 17 of CoE convention of 2005 No. 197
indicates that each party shall in applying measu-
res referred to victims’ protection and other mea-
sures, aim to promote gender equality and use gender
mainstreaming in the development, implementation
and assessment of the measures.The norms of these
international treaties have a universal and regional
level focus on gender-based approach to the provision
of assistance and protection of victims of trafficking.

The obligation of states to provide protection and
assistance to victims includes ensuring confidential

nature of criminal proceedings on trafficking in wo-
men and children (para 1 of Art. 6 of Trafficking in per-
sons protocol; compensation for the damage caused
(para 6 of Art. 6 of Trafficking in persons protocol,
para 3 of Art. 15 of CoE Convention of 2005 No. 197);
appropriate consideration to humanitarian and com-
passionate factors (para 2 of Art. 7 of Trafficking in
persons protocol), provision of a recovery and reflec-
tion period for rehabilitation and decision-making
(Art. 13 of CoE convention of 2005 No. 197).

Special attention should be paid to human rights
and gender-based approaches to protection and assis-
tance of persons who claim to be victims of trafficking
in women. It is about non-discrimination of victims.
Due to Trafficking in persons protocol, the measures
set forth in the protocol shall be interpreted and ap-
plied in a way that is not discriminatory to persons
on the ground that they are victims of trafficking in
persons. The interpretation and application of those
measures shall be consistent with internationally re-
cognized principles of non-discrimination (para 2 of
Art. 14). The implementation of the provisions of CoE
convention of 2005 No. 197, in particular the enjoy-
ment of measures to protect and promote the rights
of victims, shall be secured without discrimination on
any ground such as sex or other status (Art. 3). In other
words, ensuring the principle of non-discrimination
and taking into account the special needs of victims are
the main requirements of international agreements in
identifying, providing assistance and providing protec-
tion to victims. These requirements are the core speci-
ficity of international combating trafficking in women
from gender perspective and human rights protection.

The integration of human rights and gender-based
approach in identification of victims, provision of as-
sistance and protection of their rights implies involve-
ment of non-governmental organizations. In this re-
gard, the following standards are of interest: according
to para 3 of Art. 6 of Trafficking in persons protocol,
each state party shall consider implementing measures
to provide for the physical, psychological and social re-
covery of victims of trafficking in persons, including,
in appropriate cases, cooperation with non-govern-
mental organizations, other relevant organizations.
Following para 5 of Art. 12 of CoE convention of 2005
No. 197, each party shall take measures, where appro-
priate and under the conditions provided for by its in-
ternal law, to co-operate with non-governmental or-
ganizations or other elements of civil society engaged
in assistance to victims. In accordance with para 10 of
Art. 14 of ASEAN convention of 2015, each party shall
provide care and support to victims of trafficking in
cooperation with relevant non-governmental organi-
zations. Hence, according to the Trafficking in persons

20, E. c. Gréce. Requéte No. 71545/12. Arrét, 21 Sept. 2016. La Cour Europeenne des Droits de I’'Homme [Electronic resource].
URL: http://hudoc.echr.coe.int/eng?i=001-160218 (date of access: 18.03.2020).
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protocol, CoE convention of 2005 No. 197, and ASEAN
convention of 2015, non-governmental organizations
should be involved in the prevention of trafficking and
the assistance of victims of trafficking.

The obligation to take appropriate measures to
prevent trafficking in women with due diligence is an
integral part of international legal combating women
trafficking. Trafficking in persons protocol declares
that states parties shall take or strengthen measures,
including through bilateral or multilateral coopera-
tion, to alleviate the factors that make persons, espe-
cially women and children, vulnerable to trafficking,
such as poverty, underdevelopment and lack of equal
opportunity (para 4 of Art. 9). The same requirement
is envisaged by the para 4 of Art. 11 of ASEAN con-
vention of 2015. According to para 8 of Art. 8 of the
SAARC convention of 2002, state parties to the con-
vention shall promote awareness, inter-alia, through
the use of the media, of the problem of trafficking in
women and children and its underlying causes includ-
ing the projection of negative images of women. The
listed provisions of international agreements focus on
the eradication of factors contributing to the vulnera-

bility of women and girls, including stereotypes about
them. This implies the human rights and gender-based
prevention of trafficking in women.

Taking into account all the above considerations
a definition of international legal measures aimed at
combating trafficking in women is proposed; namely,
as a system of measures to prevent, suppress, investi-
gate trafficking in women, prosecute and punish traf-
fickers, identify victims, provide assistance and pro-
tection with due human rights-based approach and
gender perspective.

The gender specifics of international legal combat-
ing trafficking in women extends to cooperation in this
area. The international legal cooperation in combating
trafficking in women is a joint activity of states and
other actors regulated by international instruments
and national legislation to coordinate efforts and fos-
ter partnership against trafficking with due human
rights and gender-based approach. It’s worth mention-
ing that non-governmental organizations both at in-
ternational and national levels contribute significant-
ly to anti-trafficking activities (for more information
see [7]).

Specific UN, OSCE and CIS efforts in combating trafficking in women

The acts adopted by the main UN bodies (General
Assembly, Security Council, ECOSOC) are aimed at in-
tegrating human rights and gender-based approach and
determining the priorities of international legal combat-
ing trafficking in women, clarifying areas of cooperation
thereby contributing to its development in this area and
improving coordination of multilateral cooperation to
combat trafficking in women. Regarding the interna-
tional legal fight against trafficking in women, special
representatives of the UN Secretary General and speci-
al rapporteurs of the UN Human Rights Council perform
their functions by collecting and analyzing country-spe-
cific information, taking into account gender perspec-
tives and human rights (for more information see [7]).

At the regional level, the acts of the OSCE bodies to
combat trafficking in women are practice-oriented and
have the following characteristics: they create OSCE
“internal law” to prevent and combat trafficking in
women; determine the priorities of international legal
combating and contribute to the development of new
areas of cooperation in this area integrating gender
perspectives, taking into account the specifics of the
OSCE region (for more information see [7]).

The problem of trafficking in women is especial-
ly relevant for the CIS region since the CIS member
states are countries of origin, transit and destination.
There is need to establish a post of the CIS coordi-
nator for combating trafficking in the structure of the
Bureau for the coordination of combating organized
crime and other dangerous crimes on the territory of
the CIS member states [10]. Constant monitoring of
the situation in the states, carried out by the CIS coor-
dinator for combating trafficking, will make it possible
to monitor trends in trafficking in women, respond to
them in a timely manner, strengthen international le-
gal cooperation in this area, in particular, coordinate
the exchange of experience, organize interaction be-
tween competent state bodies, and monitor practical
implementation of the obligations undertaken by the
CIS member states to combat trafficking in women
from gender perspective. The analysis of activities
of the OSCE special representative and coordina-
tor for combating trafficking in human beings?! and
EU anti-trafficking coordinator?? highlights the ef-
fectiveness of their anti-trafficking work carried out
throughout the OSCE and EU.

Belarusian efforts to combat trafficking in women

Belarus has significantly contributed to the inter-
national combating trafficking within UN and regional
organizations which are the CIS, OSCE (for more in-

formation see [7]). Belarus is a party to the Traffick-
ing in persons protocol, Convention on the rights of
the child of 1989, Optional protocol to the convention

2 Annual reports of the OSCE office of the special representative and co-ordinator for combating THB [Electronic resource]. URL:
https://www.osce.org/secretariat/107391 (date of access: 18.03.2020).
22EU anti-trafficking coordinator [Electronic resource]. URL: https:/ec.europa.eu/anti-trafficking/institutions/eu-anti-traf-

ficking-coordinator_en (date of access: 18.03.2020).
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on the rights of the child on the sale of children, child
prostitution and child pornography of 2000, etc. At re-
gional level Belarus participates in the Agreement on
cooperation of CIS states in combating human traf-
ficking, organs and tissues of 2005, CoE convention
of 2005 No. 197 (for more information about the CoE
convention of 2005 No. 197 and its monitoring mecha-
nism of the Group of experts on action against traf-
ficking in human beings (GRETA) see [7; 11]), etc. Also,
national legislation has been amended according to
international anti-trafficking standards. To improve
interstate collaboration the possibility of joining the
two following international agreements may be con-
sidered:

1) in the field of combating trafficking and provid-
ing legal assistance in criminal matters within CoE: the
European convention on mutual assistance in criminal
matters of 1959, Additional protocol to the European
convention on mutual assistance in criminal matters
of 1978, Second additional protocol to the European
convention on mutual assistance in criminal matters
of 2001%. The accession to these international agree-
ments will increase the efficiency of activities coordi-
nation of competent authorities with foreign partners

in matters of data and information exchange in cri-
minal matters, but also in providing protection and as-
sistance to victims and witnesses, preventing criminal
acts;

2) International Labour Organization Domestic wor-
kers convention of 2011%* and Protocol of 2014 to the
Forced labour convention of 1930%. These treaties are
of great interest for states that support socially orient-
ed policies. By accepting obligations under these in-
ternational agreements, the state confirms the human
rights oriented approach and commitment to eradicate
forced labor, both children and adults, also to elimi-
nate the conditions causing trafficking of women as
domestic workers.

For effective trafficking in women prevention
the Law of the Republic of Belarus of 7 January 2012
No. 350-3 “On combating trafficking in human be-
ings”, the Law of the Republic of Belarus of 19 Novem-
ber 1993 No. 2570-X1II “On the rights of the child”, the
Law of the Republic of Belarus of 25 November 1999
No. 326-3 “On tourism” (for more information [7]) need
for amerdments. Amendments are aimed at consider-
ing gender perspectives and rights-based approach to
preventive anti-trafficking measures.

Conclusion

The evolution of the legal framework shows the
complex regulation of combating trafficking in wo-
men at global, regional and national levels. The human
rights and gender-based approach to international
legal combating the trafficking in women implies fo-
cus on vulnerable position of women in the develop-
ment and adoption of measures to prevent trafficking
in women and to identify victims and provide assis-
tance. The gender specificity and human rights-based
approach to international legal cooperation in com-
bating trafficking in women needs the involvement
of non-governmental organizations in identifying
victims, assisting them, as well as preventive activi-
ties. Multiple international instruments indicate that
best practices in preventing and combating traffick-

ing in women rely on the partnership between states,
non-governmental organizations. The acts adopted by
the main UN bodies (General Assembly, Security Coun-
cil, ECOSOC) express the attitude of states to the prob-
lem of trafficking, and contribute to development and
fostering of international cooperation in said field.
Regional organizations such as the OSCE and CIS take
anti-trafficking actions within their competence with
due attention to the specifics of the regions. Establish-
ment of the CIS coordinator for combating trafficking
will foster cooperation of the CIS member states in
combating trafficking. Belarus accession to the above
international agreements will enhance the effective-
ness of national efforts in combating trafficking in
women, its investigation and prevention.
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Human rights which are developed throughout
human history and currently enshrined at the inter-
national, regional and national levels are rightly con-
sidered one of the greatest achievements of world
civilization. Despite the difficulties with their com-
pliance in many countries of the world, the ongoing
discussions regarding the recognition of individual
rights as universally, other problematic issues, the list
of fundamental human rights, which is contained in
the relevant international legal documents, remains
fundamental issue.

However, the fact of recognition by one or another
state of international legal documents in the field of
human rights is an important but insufficient condi-
tion for their implementation in practice. In this re-
gard, the consolidation of the relevant mechanisms for
the protection of human rights in the legislation is an
equally important goal.

Currently, the most important and effective means
of protection of human rights is traditionally the right
of citizens to appeal to public authorities. At the same
time, the rapid development of modern technologies,
primarily in the information sphere, has a signifi-
cant impact on the practice of implementation of this
particular right. There is a point of view that the ra-
pid introduction of information technology in various
spheres of society, including public administration,
is able to give rise to new threats of violation of hu-
man rights, for example, in the field of personal data
protection. This statement is partly true. However, on
the other side, there are opportunities for improving
the mechanisms for human rights protection that new
technologies provide.

So, with the development of the concept of an elec-
tronic government, the problem of communication be-
tween the state and citizens, in particular, such new
form of appeal to government as an electronic appeal,
is becoming increasingly important.

In general the problem of ensuring of the right of
citizens to appeal to state authorities is among those
that sufficiently developed in modern legal science.

The problematic issues of the implementation of
the right to appeal to state organs, questions of mo-
dern digital solutions were considered in the works of
such foreign scientists as L. Mosca [1], L. Dahlberg [2],
A. Michels [3], L. Hoffman [4], etc.

Among the Belarusian researchers on this subject
the works of G. A. Vasilevich [5], I. V. Vegera [6, p. 151-
153], O. I. Chupris [7] are highly considered.

This topic is of interest to Russian researchers such
as E. D. Solomatina, N. V. Shabutskaya [8], A. V. Sa-
voskin [9] and others.

First, let’s start with the examination of relevant
foreign experience on the discussed problems.

In Art. 17 of Chapter I of the Basic Law (Grundge-
setz) of the Federal Republic of Germany, the right to
submit a petition is provided. It guarantees that “each
person has the right individually or jointly with other
persons to apply in writing with requests or complaints
to the competent authorities or to the legislative au-
thorities”?.

In 2005, the version of the electronic filing sys-
tem, which was developed in Scotland, was first intro-
duced to the German National Parliament, as part of a
joint project between the Scottish Parliament and the
Bundestag — “The online services division”. This new
system also was introduced to the Bundestag and the
parliaments of all 16 separate German lands, including
cities with special status [10, p. 505]. Among the vari-
ous complaints organs, the German Bundestag Appeals
Committee is the most famous. Today in Germany both
on national and at the subnational level appeals to
government organs can be submitted electronically via
electronic circulation.

This innovative method is largely the result of us-
ing the practices of Scotland, an experience to be dis-
cussed below. The development of the institution of
appeals in Germany has created new ways that are in-
tended to improve the system, taking into account the
opinions of the population, such as the possibility of
holding hearings and public discussions in the Com-
mittee on Appeals, which should receive 50 000 signa-
tures in their support [11, p. 30]. While most of these
electronic ways are publicly available, “traditional” ap-
plications are still possible.

The percentage of appeals which are filed electro-
nically in the German Bundestag, in comparison with
the total mass of all appeals, including traditional ap-
peals, has increased, for example, from 34 % in 2010 to
39 % in 2016 [11, p. 19]. From September 2005 to the
end of 2010, there were more than 3 million signatures
for support approximately 2100 electronic communi-
cations and more than 100 000 comments were for-
mulated in the discussion on the corresponding forum
[12, p. 12]. Electronic communications is subject to
verification before they will be published in Internet.
The process of admissibility of electronic communica-
tions is governed by special rules, including eligibility
criteria.

Within six weeks after the publication of the text
of the appeal in Internet, signatures can be made in
support of it, and the possibility of online discussion
is also available. It should be noted that various elec-
tronic communications received various support in the
community. Therefore, only 9 requests (0.4 %) received
more than 50 000 Internet signatures within six weeks
[11, p. 20]. According to the examination carried out by
state organs, there is no evidence of significant abuses

Grundgesetz fiir die Bundesrepublik Deutschland : vom 23 Mai 1949 (BGBL. S. 1), zuletzt geéndert durch Artikel 1 des Gesetzes
vom 13 Juli 2017 (BGBI. I S. 2347) [Electronic resource]. URL: https://www.bundestag.de/parlament/aufgaben/rechtsgrundlagen/

grundgesetz/gg 01-245122 (date of access: 18.02.2020).
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of the function of signing appeals, which made it pos-
sible to formulate a recommendation that there is no
need to establish higher requirements for verifying the
identity of applicants and signatures for electronic ap-
peals in comparison with traditional ones [13, p. 639].

An innovative component of the platform for elec-
tronic submission of applications is the possibility of
online discussion of public initiatives. Such forums
are moderated by the appeals authorities, which has
the right to warnings and delete messages in cases of
violation of the rules, which in practice is quite rare.
For participation in the discussion on the forum, users
must go through the registration procedure. According
to the surveys of participants taking part in the online
discussion, the vast majority of users find the forums
useful and informative [13, p. 644]. Also according to
a user survey conducted in 2015, approximately two-
thirds of them would like to establish contacts with
members of Parliament through forums. They also
expressed the opinion that the forums should support
the Appeals Committee in its work on the assessment
of substantive appeals [14, p. 135].

The United Kingdom’s experience introducing an
innovative method in working with citizens is no less
interesting.

The UK system of appeal’s submission has been
the focus of attention in recent years. At all levels of
the political system, the reform of the appeals system
was implemented. Despite the significant differences
between individual legal and organizational transfor-
mations, the use of the Internet is a general characte-
ristic of the ongoing transformations.

An electronic system for applying to government
agencies, including the Prime Minister’s office, was
created in 2006, but was stopped shortly before the
election of the new British Parliament in May 2010
[15, p. 377]. Subsequently, D. Cameron’s office re-
turned the institute of electronic petitions [16]. Its
function made it possible to achieve interesting re-
sults. Therefore, in 2007, an electronic appeal against
the introduction of toll roads and car tracking attract-
ed more than 1.8 million electronic signatures, which
was unexpected to ministries and the government who
considered it to be the most successful and numerous
electronic petitions [17].

In order to submit electronic petition, a citizen
needs to go through the registration procedure on
the site with verification via email address, and also
indicate the name and zip code. Any new petition un-
dergoes pre-moderation. As in other similar systems,
users have the opportunity to submit and publish their
requirements and collect signatures on the platform
for submitting electronic applications. For example,
to receive a response from the government, the appeal
should have reached a quorum of in the amount of at
least 500 online signatures. For example, from 2006
to 2010, more than 67 000 electronic communications
were submitted. Among these appeals, applications
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accepted for consideration received a total of 11.8 mil-
lion electronic signatures [18]. Currently, in order to
receive a response from the government, the appeal
must reach at least 10 000 signatures online, and with
a quorum of more than 100 000 electronic signatures,
the appeal will be considered in Parliament.

The experience of Scotland is also of interest, where
in 1999 the Parliament became the first elected as-
sembly in the world, which introduced an electronic
petition system called the “e-petitioner”. This allows
citizens to initiate and sign appeals, receive reference
information related to the issue, and also add their
comments on the Internet forum provided for each ap-
peal.

These groups of parties are involved in the elec-
tronic filing system: 1) persons submitting appeals; 2)
persons supporting individual appeals; 3) the organs
to which the appeals are directed, specifically they
are government, Parliament and local authorities. Ap-
peals, which are submitted by e-mail or regular mail,
are posted in Internet and on the Scottish Parliament
website, which allows users to track and control the
process of their consideration and decision-making.
The applicant has the right to submit his thoughts and
comments in support of the appeal, which is published
on the website. In addition to instructions for submit-
ting appeals in Internet, information on the process for
submission and consideration of appeals is also avai-
lable on the corresponding website, including the mi-
nutes of the meeting at which the appeal was consi-
dered. In addition, Online Forum allows the applicants
to draw public attention to participate in discussions
[19].

Scotland’s government websites also contain the
variety of information materials, texts, brochures, and
animations, available in several languages (including
Arabic, Bengali, Punjabi, Simplified Chinese or Man-
darin, or Urdu) that explain how the appeal system
works, from the moment of its submission to the final
decision. Debates and hearings about complaints sub-
mitted can be monitored in Internet.

The Scottish system is also characterized by an
emphasis on the participation of candidates in the ap-
plication process of submission and consideration of
applications, as well as a high degree of transparency
and publicity. As opposed to Great Britain the Scottish
system has no restrictions regarding the necessary
quorum of signatures. In addition to written and elec-
tronic appeals (by e-mail), they also can be submitted
in person, by telephone, in the form of a video, and, as
reported, in the future even with the help of short text
messages (SMS) [20, p.155].

As in other countries, in the United States, the de-
velopment of information technology has significant-
ly expanded the ability to send appeals to government
agencies. Therefore, in 2011, on the website of the US
Presidential Administration, the section “We people”
began to function. The abovementioned section pro-
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vided the opportunity to send appeals to the political
experts of the administration. Appeals can be created,
posted and signed by persons supporting them. Only
applications that have reached a certain threshold or
quorum of signatures (for example, 100 000 signatures
within 30 days) should be considered by the officials of
the Administration, followed by an official response,
although this rule is not always respected [21, p. 328].
This mechanism is not intended to file complaints re-
garding criminal proceedings. However, an analysis of
the functioning of this mechanism and the fact that a
number of petitions with the required number of signa-
tures were never given official answers allow us to con-
clude that the “We people” system is nothing more than
a method that allows citizens to express their opinion.
As it can be seen from the analysis, different coun-
tries of the world whose governments use modern di-
gital solutions to more effective exercise the right to
appeal, demonstrate different approaches to the im-
plementation of these instruments. However, general
tendencies in this area can be distinguished, for exam-
ple, the increasing role of electronic petitions and
appeals, the development of the institution of public
discussion, the determination of a specific threshold
number of applicants necessary for an official re-
sponse, the use of the share of such ways as SMS, video
communication, etc. Much of these innovations are of
interest to the Belarusian legislator and law enforcer.
After the examination of the experience of fo-
reign countries, it is necessary to analyze the system
of working with citizens’ appeals that has developed
in Belarus and identify areas for improving, taking into
account the development of modern technologies, in
order to guarantee the exercise of the relevant rights.
It should be noted that now in the Republic of Bela-
rus there are a number of legislative acts that enshrine
the right of citizens to appeal to state organs, as well
as guarantees for its realization. Among them the most
significant are the Constitution of the Republic of Be-
larus®, the Law of the Republic of Belarus of 18 July
2011 No. 300-3 “On appeals of citizens and legal en-

tities”* (Law of the Republic of Belarus No. 300-3), the
Directive of the President of the Republic of Belarus
of 27 December 2006 No. 2 “On debureaucratization of
the state apparatus and improving the quality of life
support of the population”s, Edict of the President of
the Republic of Belarus of 15 October 2007 No. 498 “On
additional measures for work with appeals of citizens
and legal entities”®, Resolution of the Council of Minis-
ters of the Republic of Belarus of 16 March 2005
No. 285 “On some issues of organizing work with the
book of comments and proposals and amendments and
additions to some decisions of the Council of Ministers
of the Republic of Belarus”” and others.

Some of these legislative acts contain rules govern-
ing issues related to electronic appeals from citizens
and legal entities. For instance, the Law of the Republic
of Belarus No. 300-3 contains a number of such norms,
including separate art. 25 “Consideration of electronic
appeals”, which defines the features of working with
such appeals.

An analysis of law application practice indicates
that the electronic form of appeals is becoming in-
creasingly popular among citizens. This is due to its
characteristics, which are simplicity, accessibility and
gratuitousness for the population. At the same time, if
we talk about the technical aspect, in comparison with
various state organs, the possibility of submission of
electronic appeals was implemented quite different-
ly. An attempt to unify the technical side of this issue
resulted in the appearance of paragraph 71 of the Re-
gulation on the functioning of Internet sites of state
organs and organizations, approved by the Decree of
the Council of Ministers of the Republic of Belarus on
29 April 2010 No. 645 “On certain issues of the web-
sites of state organs and organizations and the recog-
nition of the decision of the Council of Ministers of the
Republic of Belarus of 11 February 2006 No. 192 as in-
valid”®. This paragraph has fixed certain technical and
substantive requirements for the special section “Elec-
tronic appeals”, which should be posted on the official
website of the state organs.

3Constitution the Republic of Belarus of 1994 : with amendments adopt. by repub. referendum on 24 Nov. 1996 and 17 Oct.
2004 // Natl. register of legal acts of the Repub. of Belarus. 1999. No. 1. 1/0; Constitution the Republic of Belarus of 1994 : with
amendments adopt. by repub. referendum on 24 Nov. 1996 and 17 Oct. 2004 // Natl. register of legal acts of the Repub. of Belarus.

2004. No. 188. 1/6032.

4On appeals of citizens and legal entities : Law of the Republic of Belarus of 18 July 2011 No. 300-3 // Natl. register of legal acts

of the Repub. of Belarus. 2011. No. 83. 2/1852.
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of the Council of Ministers of the Republic of Belarus : Resolution of the Council of Ministries of the Repub. of Belarus of 16 March
2015 No. 285 // Natl. register of legal acts of the Repub. of Belarus. 2005. No. 52. 5/15728.

80n certain issues of the websites of government bodies and organizations and the recognition of the decision of the Council

of Ministers of the Republic of Belarus of 11 Feb. 2006 No. 192 as invalid : Resolution of the Council of Ministries of 29 Apr. 2010
No. 645 (with amendments) // Natl. register of legal acts of the Repub. of Belarus. 2010. No. 108. 5/31751 ; On certain issues of the
websites of government bodies and organizations and the recognition of the decision of the Council of Ministers of the Republic of
Belarus of 11 Feb. 2006 No. 192 as invalid : Resolution of the Council of Ministries of 29 Apr. 2010 No. 645 (with amendments) // Natl.
legal Internet Portal of the Repub. of Belarus. 16 Nov. 2019. 5/47329.
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Despite the adoption of these legislative measures,
a number of practical problems arising in connection
with the use of electronic communications by citizens
remain unresolved.

The growing popularity of the format of electronic
appeals has led to the emergence of sites that offered
the opportunity to prepare and submit collective peti-
tions. In 2017, the death of a serviceman A. Korzhich
caused a great public outcry. A number of collective
electronic communications were prepared on one
of the sites, containing various requirements for the
Ministry of Defense of the Republic of Belarus. Sepa-
rate appeals were supported by several thousand citi-
zens [22]. However, the state organs, faced with such
number of requests, instead of preparing a response,
sent out requests to the applicants with a message to
confirm the fact of sending your own appeals, and also
initiated the blocking of this site, because analysis of
individual complaints showed that they contained in-
accurate registration data [23].

It should be noted that the practice of sending of
requests containing a requirement to confirm the fact
of appeal to state authorities is not provided by law.

At the same time, this situation has revealed a
problem that seems to remain relevant to the present.
The current legislation on citizens’ appeals contains
the minimum requirements for electronic communica-
tions, the reliability of which is practically impossible
to establish without additional verification measures,
some of which can only be carried out by specially au-
thorized military organs. While the current legislation
remains in this form, it is possible that one citizen or
a group of people with relevant technical skills will
be able to create the imitation of widespread support
in the society for arbitrarily controversial or even de-
structive ideas, by sending collective appeals from
non-existent applicants.

This problem seems to have another side. At the
moment, there are no barriers to the preparation and
submission of the appeal on behalf of an entity or per-
sons without their permission. After all, nothing pre-
vents the person, who knows, for example, the regis-
tration data of a citizen create an electronic mail box
and send an appeal on behalf of someone else.

In theory, since Art. 151 of the Civil Code of the
Republic of Belarus’ recognizes the right to a name to
intangible benefits; in a similar situation a citizen may
apply to the court for the protection of his rights. At
the same time, taking into account that relations in the
sphere of citizens’ appeals are regulated by admini-
strative law, the issue of the advisability of introduc-
ing administrative responsibility for this kind of torts
should be considered.

However, the development of the mechanism of le-
gal liability for such violations does not seem to be able
to completely resolve the identified problem. It should

agree with the opinion of the Russian lawyer A. V. Sa-
voskin, who notes that the period of “acquaintance” of
citizens and state organs with the Internet has passed
and it’s time to streamline existing relations, which
contributes to the advisability of introducing an elec-
tronic signature as a prerequisite for electronic com-
munication, especially since such rules are already con-
tained in the legislation of several CIS countries [9, p. 8].

Another vulnerable form of citizens’ appeals, which
is gaining popularity in the post-Soviet space, is a pe-
tition. As mentioned earlier, the concept of “petition”
itself was formed in the framework of the foreign legal
doctrine [24, p. 434-435] and in fact has a lot in com-
mon with the appeal of citizens. At the same time, in
the legislation of the CIS countries, this term is used
mainly to refer to a certain collective form of citizens’
appeals, and is realized mainly in electronic format.

It should be noted that the format of electronic pe-
titions is mainly used for raising a wide range of poli-
tical, social and economic problems before govern-
ment agencies that affect the interests of large groups
of the population. Subsequently, the process of cre-
ating appropriate organizational, legal and technical
conditions for the functioning of such instrument as
electronic petitions is closely related to the realiza-
tion of the right of citizens to participate in state af-
fairs. The guarantee that the requirements contained
in electronic petitions reflect the interests of a wide
range of citizens is the need to collect a significant
number of signatories (from 25 000 to 100 000 or more)
[8, p. 140—-141].

In the post-Soviet area, the possibility of prepara-
tion and submission of electronic petitions is already
enshrined in the legislation of the Russian Federation
and Ukraine [9, p. 8].

It seems that the including in the Law of the Re-
public of Belarus No. 300-3 such form of appeal as an
electronic petition fully complies with both global and
regional trends in lawmaking process. At the same
time, taking into account the total population of the
Republic of Belarus, there is a need to introduce a sig-
nificant, but not an excessive number of signatories
necessary for preparing a petition. Also, keeping in
mind the fact that in accordance with the Constitution
of the Republic of Belarus the right of legislative initi-
ative can be exercised to citizens with the right to vote
in the amount of at least 50 000 people, we tentatively
consider that it will be permissible to apply from 1 000
to 10 000 signatories in relation to electronic petitions.
At the same time, the Law of the Republic of Belarus
No. 300-3 should provide for a specific mechanism for
the consideration of such petitions by the competent
state authorities, for example, the creation of intera-
gency commissions to review the content of petitions.

Another problematic point related to the use of the
electronic format of communication between citizens

°Civil Code of the Republic of Belarus of 7 Dec. 1999 No. 218-3 // Vedomosti Natsional’noi palaty predstavitelei. 1999. No. 7-9.

Art. 101.
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and state organs is the lack of obligation on the part of
the state organs to notify the applicant that his elec-
tronic appeal has been received and accepted for work.
Currently, various state organs use different technical
solutions to this issue. Some of the organs implement
the practice of sending notifications of receipt of elec-
tronic communications, including in automatic mode.
Other organs are sending a request form to the appli-
cant’s email address, after which notifications are not
sent to the applicant. Consequently, the applicant is
not fully sure whether his appeal was sent to the state
organ, and also, in the event of a dispute on this issue,
he cannot confirm the fact of sending of appeal. The
solution to this problem can be seen in the obligation
to send a notification to the applicant about the receipt
of his electronic appeal which should be mentioned in
the legislation. From an organizational and practical
point of view, an automated technical solution to this
issue seems preferable.

For further improvement of this format of commu-
nication, the experience of Kazakhstan is interesting,
where the innovative project “Aikin” is implemented,
which involves the operation of a unified system for
recording citizens’ appeals. This project allows citi-
zens to look into the course of its consideration, obtain
registration information and results of the review, and
also read the answer before receiving it by mail [25].
This activity is provided by the Committee on Legal
Statistics and Special Accounts of the General Prose-
cutor’s Office of the Republic of Kazakhstan since it is
closely related to ensuring the rule of law in the field
of public administration and the fight against cor-
ruption. Earlier, in the Republic of Belarus, in a Res-
olution of the Council of Ministers of the Republic of
Belarus of 9 April 2018 No. 269 “On the introduction
of a unified classifier of appeals of citizens and legal
entities”!? the creation of a unified republican auto-
mated system for recording and processing appeals of
citizens and legal entities was announced. However, at
this moment, there is no information on the successful
implementation of this system. We consider it appro-
priate to take the relevant experience of Kazakhstan in
creating and ensuring the function of this system with
the mandatory involvement of prosecution authorities
in this process, which will simultaneously improve the
quality of work with citizens’ appeals and ensure the
appropriate level of protection of their rights.

Another direction of improving the legislation on
citizens’ appeals in the digital society is the desire to
provide a real opportunity for the realization of the
right to appeal for all categories of citizens. So, Art. 40

of the Constitution of the Republic of Belarus contains
an indication of the right of everyone to send perso-
nal or collective appeals to state organs. However, for
certain categories of citizens the enforcement of this
right is difficult due to physiological reasons. It is, in
particular, about the visually impaired. Moreover, the
Presidential Edict of 24 September 2015 No. 401!}, for-
malized the signing by the Republic of Belarus of the
Convention on the Rights of Persons with Disabilities,
adopted by the UN General Assembly in New York on
13 December 2006.

To implement the norms of this convention, a num-
ber of legislative acts have been adopted, including the
Decree of the Council of Ministers of the Republic of
Belarus of 13 June 2017 No. 451 “On approval of the Na-
tional plan of action for the implementation in the Re-
public of Belarus of the provisions of the Convention on
the Rights of Persons with Disabilities for 2017-2025”!2.
Among the activities of this plan is duplication of visual
information in Braille (for the visually impaired) in or-
ganizations and institutions providing services to the
population during the period of 2017-2025. The re-
sponsibility on the implementation rests with state
authorities, regional executive committees, Minsk City
Executive Committee and the public association “Bela-
rusian Association of the visually impaired”. This initia-
tive deserves support, but it seems that it can be further
developed. So, the issue of securing in the Law of the Re-
public of Belarus No. 300-3 the citizen’s right to receive
an answer prepared using Braille should be considered.
It should be noted that earlier in Russian legal literature
such innovations were supported [26, p. 33].

Thus, according to the results of the examination of
foreign and national experience in realization of mo-
dern information technologies in working process with
citizens’ applications in order to increase the effective-
ness of protection of their rights, the following trends
can be identified:

e with the development of the information society
electronic forms of communication between people
and the state are becoming more and more popular;

« in addition to the electronic form, the legislation
of certain foreign states enshrines the form of appeal
through video communication;

« in the legislation and law-making practice of fo-
reign countries, an important place is given to working
with the right to petition, which is a collective appeal
to state organs on the most important political, eco-
nomic and social issues;

« the use of modern digital solutions to ensure the
implementation of the right to a petition allows take

90 the introduction of a unified classifier of appeals of citizens and legal entities : Resolution of the Council of Ministries of
the Repub. of Belarus of 9 Apr. 2018 No. 269 // Natl. legal Internet portal of the Repub. of Belarus. 13 April 2018. 5/45036.

10n the signing by the Republic of Belarus of the Convention on the rights of persons with disabilities : Edict of the President
of the Repub. of Belarus of 24 Sept. 2015 No. 401 // Natl. legal Internet Portal of the Repub. of Belarus. 26 September 2015. 1/16030.

20n approval of the National plan of action for the implementation in the Republic of Belarus of the provisions of the Conven-
tion on the rights of persons with disabilities for 2017-2025 : Decree of the Council of Ministries of the Repub. of Belarus of 13 June
2017 No. 451 // Natl. legal Internet portal of the Repub. of Belarus. 17 June 2017. 5/43835.
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into account the opinions of the general public on re-
levant issues, as well as the organization of public dis-
cussions on relevant Internet forums, for which state
organs create specialized sites or other information
resources;

e the use of information technology to improve
work with citizens’ appeals mediates the importance
of protecting personal data, ensuring identification of
users in a digital environment, eliminating the pos-
sibility of abuse of the right to appeal, manipulating
public opinion, etc .;

e the introduction of modern technologies allows
us to offer new opportunities for the realization of
their rights to vulnerable categories of citizens, for
example, people with disabilities.

Based on the identified trends, we offer the follow-
ing organizational and legal measures which are in-
tended to introduction digital solutions to work with
citizens’ appeals in the Republic of Belarus:

» to continue work on creating a unified information
system for recording and processing applications from
citizens and legal entities, while addressing the issues
of ensuring reliable identification of applicants, pro-

tecting personal data, automating the process of send-
ing notifications of acceptance of applications for work;

e take into account the positive experience of fo-
reign countries in the creation of this system, as well
as ensure the involvement of prosecutors to solve this
problem, taking into account the relevant practice of
the Republic of Kazakhstan;

« consolidate in the national legislation on citizens’
appeals such form of petitions as an electronic peti-
tion, determine the number of signatures upon receipt
of which the petition receives a similar status, and also
provide for the special nature of the consideration of
such collective petitions;

« provide for the possibility of filing appeals using
video communication instruments, as well as consoli-
date the right of citizens to receive an answer prepared
using Braille.

The realization of these proposals will contribute to
more effective protection of the right of citizens to ap-
peal in the digital era, increase the efficiency of work
with citizens and legal appeals in state and non-state
structures, and ensure law in various spheres of public
life, including in public administration.

BbubOanorpagunueckue CCbIAKHI

1. Mosca L, Santucci D. Petitioning online: the role of e-petitions in web campaigning. In: Baringhorst S, Kneip V, Niesy-
to J, editors. Political campaigning on the web. New Brunswick: Transaction; 2009. 145 p.

2. Dahlberg L. Re-constructing digital democracy: an outline of four “positions”. New Media & Society. 2011;13:855-872.

3.de Graaf MA. Examining citizen participation: local participatory policy making and democracy. Local Government

Studies. 2010;36:477-491.

4. Hoffman LH. Participation or communication? An explication of political activity in the Internet age. Journal of Infor-

mation Technology & Politics. 2012;9:217-233.

5. Bacunesuu T'A. TTpaBo rpaskgaH rocymapcTs EBpasuiickoro skoHomuueckoro coto3a (EADC) Ha obpaieHust B OpraHbl
EA3C [HTepHeT; mpountrpoBano 18 mapra 2020 r.]. JoctymHo 1mo: https://lib.vsu.by/xmlui/handle/123456789/6558.

6. banamenko CA, [leiikano EA, pegaktopsl. [Ipasa uenosexka. Munck: FOrMnak; 2014. 200 c.

7. Yympuc OU. leMoKpaTunUeckye OCHOBbI TOCYAaPCTBEHHOI CTyskObI Pecity6imky Benapych [IHTepHeT; TPOLUTUPOBAHO
18 mapTa 2020 r.]. JoctymHo mo: http://elib.bsu.by/handle/123456789/51053.

8. Conomatuua EJI, Illa6yukas HB. F'ocymapcTBeHHOe yIIpaB/ieHME B YCJIOBUSIX Tio6Ganm3aunuu U uHGOpMaTU3aIun
9KOHOMUKM: 3apybeskHbIit OMbIT. CoyuanbHo-3KoHoMuueckue sieneHust u npoyeccot. 2015;10(10):137-143.

9. CaBochbkMH AB. HoBesuibl 3aKOHOATENbCTBA 00 o6paineHusx B crpaHax CoapyskectBa HesaBucumbix ['ocymapcTs.
JKypHan 3apy6excH020 3aK0H00amenscmea u cpasHumenbHozo npasosederus. 2016;5:5-9.

10. Barnes SH, Kaase M, Allerback KR, Farah B, Heunks F, Inglehart R, ect. Political action: mass participation in five west-

ern democracies. Beverly Hills: Sage Publications; 1979. 607 p.

11. Schmidt JH, Johnsen K. On the use of the e-petition platform of the German Bundestag. HIIG Discussion Paper Series.

2014;3:1-49.

12. Lindner R, Riehm U. Broadening participation through e-petitions? An empirical study of petitions to the German

Parliament. Policy & Internet. 2010;3(1):1-23.

13. Gerpott T, Ahmadi N. Use levels of electronic government services among German citizens: an empirical analysis of
objective household and personal predictors. Transforming Government: People, Process and Policy. 2016;10(14):637-668.
14. Jungherr A, Jurgens P. The political click: political participation through e-petitions in Germany. Policy & Internet.

2010;2:131-165.

15. Bochel C. Process matters: petitions systems in Britain’s legislatures’. The Journal of Legislative Studies. 2016;22(3):

368-384.

16. Beato G. From petitions to decision [Internet; cited 2020 March 14]. Stanford Social Innovation Review. Available from:

https://ssir.org/articles/entry/from_petitions_to_decisions.

17. Leston-Bandeira C. A year on, the new Petitions Committee has much to celebrate [Internet; cited 2020 February 11].
Available from: https://constitution-unit.com/2016/07/20/a-year-on-the-new-petitions-committee-has-much-to-celebrate/.

18. Asher M, Bandeira KL, Spaicer V. Hansard society, assessing the effectiveness of e-petitioning through Twitter conver-
sations [Internet; cited 2020 March 6]. Available from: https://www.oidp.net/docs/repo/doc174.pdf .

19. Carman C. The assessment of the Scottish Parliament’s public petitions system 1999-2006, commissioned by the
Scottish Parliament Information Centre for the Public Petitions Committee [Internet; cited 2020 March 13]. Available from
https://archive.parliament.scot/business/committees/petitions/reports-06/pur06-PPS-assessment-01.htm.

60



MesxknyHapoaHoe NpaBo
International Law

20. Carman C. Barriers and barriers: asymmetric participation in the Scottish public petitions system. Parliamentary Af-
fairs. 2014;67:151-171.

21. Margetts H, John P, Escher T, Reissfelder S. Social information and political participation on the Internet: an experi-
ment. European Political Scientific Revue. 2011;3(3):321-344.

22. TTactepHak II. MMHMCTEPCTBO 060POHBI MTPOCUT MTOATBEPAUTD MOAMMCABIINX METUIIMIO Ha caliTe zvarot.by, UTo oHK
He 60TbI [MIHTepHeT; mpoiuTipoBaHo 18 mapra 2020 r.]. JocTymHo 1o: https://www.kp.by/online/news/2899178/.

23. MMHOGOPOHBI MHULIMMPOBAIO GJIOKUPOBKY zvarot.by [MIHTepHeT; mpouuTupoBano 18 mapra 2020 r.]. IOCTYITHO MO:
https://sputnik.by/incidents/20171014/1031365864/minoborony-iniciirovalo-blokirovku-zvarot-by.html.

24. JlykameBa EA, penakTop. IIpasa uenoseka. Mocksa: Hopma; 2011. 560 c. CoBmecTHO ¢ MHDpa-M.

25. TTo npoekTy “Ajikbin” [MHTepHeT; mpouuTuposaHo 18 mapra 2020 r.]. loctymHo mo: http://pravstat.prokuror.gov.kz/
rus/o-kpsisu/innovacionnye-proekty/aykyn.

26. BacuibeBa AA, Cytsirue CA, TTonsikoBa EH, MocksuH BB. ITIpo6eMbl o6ecrieueHst MTHGOPMAIMOHHOI 6€301acHOCTH
MepCOHAbHBIX JAHHBIX TPAKOAH MPU IOJaue 3JTeKTPOHHBIX OOpalleHuil B TOCyJapCTBeHHbIe opraHbl. BecmHuk YpdO.
Be3onacrocmo 8 unopmayuorHoli cgpepe. 2016;4(22):31-34.

References

1. Mosca L, Santucci D. Petitioning online: the role of e-petitions in web campaigning. In: Baringhorst S, Kneip V, Niesy-
to ], editors. Political campaigning on the web. New Brunswick: Transaction; 2009. 145 p.

2. Dahlberg L. Re-constructing digital democracy: an outline of four “positions”. New Media & Society. 2011;13:855-872.

3.de Graaf MA. Examining citizen participation: local participatory policy making and democracy. Local Government
Studies. 2010;36:477-491.

4. Hoffman LH. Participation or communication? An explication of political activity in the Internet age. Journal of Infor-
mation Technology & Politics. 2012;9:217-233.

5. Vasilevich GA. The right of citizens of the Eurasian Economic Unon (EAEU) to appeal to the state bodies of the EAEU
[Internet; cited 2020 March 18]. Available from: https://lib.vsu.by/xmlui/handle/123456789/6558. Russian.

6. Balashenko SA, Deykalo EA, editors. Prava cheloveka [Human rights]. Minsk: Yunipak; 2014. 200 p. Russian.

7. Chupris OI. The democratic foundations of the civil service of the Republic of Belarus [Internet; cited 2020 March 18].
Available from: http://elib.bsu.by/handle/123456789/51053. Russian.

8. Solomatina ED, Shabutskaya NV. Public administration in the conditions of globalization and informatization of
economy: foreign expirience. Social and Economic Phenomena and Processes. 2015;10(10):137—-143. Russian.

9. Savoskin AV. Legislation novels on appeals in the Community of Independent States. Journal of Foreign Legislation and
Comparative Law. 2016;5:5-9. Russian.

10. Barnes SH, Kaase M, Allerback KR, Farah B, Heunks F, Inglehart R, ect. Political action: mass participation in five western
democracies. Beverly Hills: Sage Publications; 1979. 607 p.

11. Schmidt JH, Johnsen K. On the use of the e-petition platform of the German Bundestag. HIIG Discussion Paper Series.
2014;3:1-49.

12. Lindner R, Riehm U. Broadening participation through e-petitions? An empirical study of petitions to the German
Parliament. Policy & Internet. 2010;3(1):1-23.

13. Gerpott T, Ahmadi N. Use levels of electronic government services among German citizens: an empirical analysis of
objective household and personal predictors. Transforming Government: People, Process and Policy. 2016;10(14):637-668.

14. Jungherr A, Jurgens P. The political click: political participation through e-petitions in Germany. Policy & Internet.
2010;2:131-165.

15. Bochel C. Process matters: petitions systems in Britain’s legislatures’. The Journal of Legislative Studies. 2016;22(3):
368-384.

16. Beato G. From petitions to decision [Internet; cited 2020 March 14]. Stanford Social Innovation Review. Available from:
https://ssir.org/articles/entry/from_petitions_to_decisions.

17. Leston-Bandeira C. A year on, the new Petitions Committee has much to celebrate [Internet; cited 2020 February
11]. Available from: https://constitution-unit.com/2016/07/20/a-year-on-the-new-petitions-committee-has-much-to-cele-
brate/.

18. Asher M, Bandeira KL, Spaicer V. Hansard society, assessing the effectiveness of e-petitioning through Twitter conver-
sations [Internet; cited 2020 March 6]. Available from: https://www.oidp.net/docs/repo/doc174.pdf .

19. Carman C. The assessment of the Scottish Parliament’s public petitions system 1999-2006, commissioned by the
Scottish Parliament Information Centre for the Public Petitions Committee [Internet; cited 2020 March 13]. Available from
https://archive.parliament.scot/business/committees/petitions/reports-06/pur06-PPS-assessment-01.htm.

20. Carman C. Barriers and barriers: asymmetric participation in the Scottish public petitions system. Parliamentary Af-
fairs. 2014;67:151-171.

21. Margetts H, John P, Escher T, Reissfelder S. Social information and political participation on the Internet: an experi-
ment. European Political Scientific Revue. 2011;3(3):321-344.

22. Pasternak P. The Ministry of Defense asks to confirm the signatories of the petition on zvarot.by that they are not bots
[Internet; cited 2020 March 18]. Available from: https://www.kp.by/online/news/2899178. Russian.

23. The Ministry of Defense initiated the blocking of zvarot.by [Internet; cited 2020 March 18]. Available from: https://
sputnik.by/incidents/20171014/1031365864/minoborony-iniciirovalo-blokirovku-zvarot-by.html. Russian.

24. Lukasheva EA, editor. Prava cheloveka [Human rights]. Moscow: Norma; 2011. 560 p. Co-published by Infra-M. Russian.

25. On the project “Aikyn” [Internet; cited 2020 March 18]. Available from: http://pravstat.prokuror.gov.kz/rus/o-kpsisu/
innovacionnye-proekty/aykyn. Russian.

26. Vasilyeva AA, Sutyagin SA, Polyakova EN, Moskvin VV. The problems of information security of citizens” personal
data when submitting electronic applications to the state departments. Vestnik UrFO. Bezopasnost’ v informatsionnoi sfere.
2016;4(22):31-34. Russian.

Received by editorial board 30.03.2020.

61



Kypnaa Besopycckoro rocyiapcTBeHHOr0 yHuBepcurera. MeskayHapoasbie oTHomeHus1. 2020;1:62—68
Journal of the Belarusian State University. International Relations. 2020;1:62—68

UDC 341.231.14
THE IMAGE OF HUMAN RIGHTS IN E-STATE'

M. SUSI?

aTallinn University, 25 Narva Road, Tallinn 10120, Estonia

The article applies the non-coherence theory of digital human rights to e-statehood and identifies five caveats. The
emerging image is characterized by the absence of human rights rhetoric from e-state goals and strategy, absence of conclu-
sive justification of e-state success in social context, relatively lower protection of human rights through e-state solutions in
comparison with solutions in the private digital domain, dichotomy of the meaning of privacy in the digital domain, and the
theoretical threat of e-state transforming into a police-state. The article argues that since human rights are not generic to
e-state, their inclusion into the rhetoric about e-state is the result of public pressure. The author proposes the thesis about
negative correlation between the e-state and human rights: the expansion of e-state solutions in a given society leads to
decrease in fundamental rights protection.

Keywords: human rights and e-state; non-coherence theory of digital human rights; caveats of human rights; e-state
narratives.

ITPEACTABAEHMUE O ITPABAX YEAOBEKA B [IM®POBOM I'OCYAAPCTBE

M. cycu?

DTannuncku yHueepcumem, Hapsckoe wocce, 25, 10120, 2. TannuH, IcmoHus

[TpuMeHsIeTCsI TeOpUsI HECOTJIACOBAHHOCTY IM(GPOBBIX MTPAB YeI0BEeKa C EKTPOHHBIM TOCYIAPCTBEHHBIM YCTPOICTBOM
U OTIpeMieJieHbl TISITh MPEeIOCTEPEXKEHN B 3TOI 06acTy. Bo3HMKaIOMMiT 06pa3 XapaKTepusyeTcsl OTCYTCTBUEM IIpaB Uejio-
Beka B IeJISIX U CTpaTernu nudpoBOro rocyapcrsa, HeybenuTeaTbHbIM 000CHOBAHMEM ycIiexa MOCAeIHero B COLMATbHOM
KOHTEKCTe, OTHOCUTENbHO OoJiee ¢y1aboil 3aluTOl MpaB yesioBeKa MOCPEICTBOM pelleHuit 1nudpoBoro rocymapceraa mo
CPaBHEHMIO C PeIleHNSIMM B YaCTHOM LM(bPOBOM JOMEHe, IMXOTOMMEN 3HAUeHUS IIOHATHS JaCTHas JXU3HL” B IU(PPOBOM
JIIOMeHe, TeOpeTUUeCKoi yrpo30ii mpeobpa3oBaHys MGPOBOTO rOCYIapCcTBa B TOCYAAPCTBO MOMIEiCKoe. YTBepKIaeTcs,
YTO, ITOCKOJIBKY ITPABa UeJI0BeKa He SIBJISIOTCS 00UMMM IJIsT 1IMGPOBOTrO TOCYAAPCTBA, X BKIIOUEHVE B O6CYKIeHMe TaHHO-
T'O BOTIPOCA SIBJISIETCS Pe3Y/IbTATOM OOIEeCTBEHHOTO AABIeHNsI. ABTOD BBIABUTAET TE3UC O HETATUBHON KOPPEISIIIUU MEXKITY
IpaBaMM UejI0OBeKa ¥ TOCYIapCTBOM: 3KCITAHCHST TEXHOIOTUI M(PPOBOro rocyJapcTBa B 0OIIECTBE IPUBOAUT K CHUKEHUIO
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Background of the article

Within a relatively short time period in the au-
tumn of 2019 I was invited to speak about the Estoni-
an “achievements” related to e-statehood in Brasilia
(Brazil), and Minsk (Belarus). Despite the difference in
the composition of audiences — primarily government
officials in the first occasions and students in the se-
cond, my assumption regarding their expectations was
one and the same. The audiences expected an uncri-
tical presentation about Estonia’s practical achieve-

ments in fostering the image of a technology-oriented
society, where the population at large is gladly accept-
ing proposed e-state solutions and lining behind the
government. Preparation to these presentations led
me to formulate caveats on human rights in e-state.
Discussions with the audiences convinced that the
magnitude of e-state uncritical narrative needs ba-
lancing from the side of human rights academic view-
point.

Image and theoretical framework

The image. The image of human rights in the context
of e-state suggests obscurity and distrust, both rooted
in perception of human rights as practice. The obscuri-
ty aspect of this image is related to knowledge develop-
ment and in common language is usually expressed as
“the people not understanding how the e-state works”.
To give a few examples, this aspect has led to the rejec-
tion of e-elections, an application of e-statehood capa-
ble of affecting the whole society, by the German Con-
stitutional Court, where the court stressed the need for
transparency in the electoral process without specialist
technical knowledge?. M. Solvak and K. Vassil identi-
fied in a study of how the Estonian population has ac-
cepted the instrument of e-elections as the main chal-
lenge the replacement of the “simple trust” towards the
public power with better understanding how the sys-
tems work and human rights are safeguarded [1]. The
epistemic nature of the obscurity aspect of this image
prevents the objection to the possibility of safeguard-
ing human rights in e-statehood from becoming abso-
lute. Figuratively speaking, if the principle objection to
human rights protection in e-statehood is because of
the scarcity of knowledge (like a fog covering some ob-
ject of interest), then in ideal conditions of knowledge
transfer this objection is easily rejected. Because there
are no such ideal conditions, the obscurity aspect of
this image may constitute a sine qua non, ongoing con-
dition of human rights role and position in the sphere
of e-statehood or public e-services.

This is because of two justifiable narratives. The
first says that technological developments are always a
step ahead of conceptualization in social sciences. The
second reveals the condition of dichotomy between
IT-developers and human rights scholars and acti-
vists — that it, IT-developers do not understand hu-
man rights potential infringement argument, and the
human rights community does not understand what
exactly are the IT-solutions capable of doing. In the

other words, human rights scholars and activists do
not comprehend the full magnitude of how deep and
into what details e-state developments can intrude
from human rights perspective. Mireille Hildebrandt
is pursuing a EC funded advanced research grant to
team lawyers and computer scientist with the goal of
cross-translation of narratives® — this is just an exam-
ple of the importance of bridging the two communities.

The second aspect of this image is distrust. It origi-
nates from blockchain technology and visible or invi-
sible surveillance and analytical capabilities achieva-
ble through modern technical solutions. The common
argument warns against the possible abuse by the go-
vernment or public entities from the ground of private
information which individuals have been compelled to
surrender through various e-state solutions. The ob-
jection to trade-off, that is, to obtaining the benefit
of living in a modern society claims, that the cost of
yielding private and family data is not too high. This
objection in principle can be rejected by legal and
non-legal arguments.

The legal argument is related to checks and ba-
lances and remedies in positive law, that is, whether
e-state solutions include sufficient legal mechanisms
to minimize the concern that private data obtained is
used un-purposefully*. Thus, according to the legal ar-
gument, it may be possible to set up a system of po-
sitive law, including effective remedies, which secures
to human rights in the context of e-state solutions
comparable protection with the protection against the
arbitrary interference by the state in offline situations.

The non-legal argument is about trust towards the
public power. In the other words, in an ideal world
the process and results of yielding private information
to the democratically established government is sub-
ject to constitutional restraints, the government enjoys
the trust of the civil society and abuses of information
surrendered can be occasional, but not systemic.

2German Constitutional Court judgment of 25 March 2009 in cases BvC 3/07 and BvC 4/07.
3See: About COHUBICOL [Electronic resource]. URL: www.cohubicol.com/about (date of access: 23.04.2020).
Some short references may be in order. See: European Court of Human Rights jurisprudence about the matters of big data, for
example Big Brother Watch et al v. The United Kingdom of 13 September 2018 No. 58170/13 or the annual reports of the European
data protection supervisor, assessing how efficiently the legislation for privacy protection is realized.
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Theimage of humanrights protectionin the e-state
context leads at the first and non-holistic glance to a
development exercise. The goal of such exercise is to
move ever closer to conditions of perfect knowledge
transfer and perfect trust towards the government. The
further fully this goal is realized, the more this image
turns immune to objections arguing incompatibility of
e-state practical solutions and principles with human
rights. In further glance and when placing this deve-
lopment exercise into theoretical framework one
easily notices its roots in practice-dependency as op-
posed to human rights as a normative idea®. This ap-
proach runs counter the proposition of human rights
universality and idealism. The practice-dependent
aspect is not sufficient to conclude principle compa-
tibility or incompatibility of e-state with human
rights promise.

Non-coherence theory of digital human rights.
Elsewhere I have proposed the non-coherence theory
of digital human rights, which is paradigmatically dif-
ferent from the practice-dependency-independence
framework [2]. The digital dimension of human rights
can be described via a novel principle that I term the
variance principle, which says that this dimension is
characterised by a consistent condition of unpredic-
tability and lack of clarity on whether human rights
norms, their realisation, related obligations, and re-
medies against violations as established in the of-
fline world continue to exist online undistorted or, if
distorted, what are the degree and consequences of
such distortion, or whether they are replaced by on-
line-specific elements. The variance principle claims
that ontic and epistemic aspects of human rights
from the offline domain may be at variance with these
aspects in the online sphere. It is perhaps more ac-
curate to state that offline rules and principles may
apply sporadically, but there exists no predictability
about the circumstances under which they apply and
exactly how. In some instances, they may apply, such

as in relation to some concrete online service provi-
ders, or in some countries, or regarding some specific
rights — and in other instances they may not. See for
example similar propositions. S. Schaumburg-Miiller
writes: “I am not arguing that life online and offline is
always completely the same and ought to be regulated
in precisely the same manner in all details. What I am
arguing is that they are not fundamentally different
either” [3]. Or J. Kulesza writes: “Does the Internet’s
transboundary nature, scale, speed of communica-
tion, automation, interconnectivity and invisibility
change the way in which we view and protect fun-
damental rights (privacy, data protection, non-dis-
crimination, due process, presumption of innocence
and free speech)? Are human rights online exactly
the same as offline or are they modified by the Inter-
net-specific circumstances, possibly impacting their
very core?” [4]. The variance principle leads to the
non-coherence theory of digital human rights, which
claims that human rights law and its application on-
line is characterised by a decrease in transparency, le-
gal certainty and foreseeability. An extreme decrease
in these principles means that the online sphere of
human rights is characterised by non-transparency
instead of transparency, legal uncertainty instead of
certainty, non-foreseeability instead of foreseeabili-
ty and secrecy instead of accessibility. Human rights
exist online in a non-coherent system characterised
by the fragmentation of human rights normative
sources and interpretation through discursive prac-
tice, a multitude of actors with changing roles, novel
compliance mechanisms or their overall absence, and
the systemic dependence on the capabilities of online
stakeholders for the protection of human rights, and
the systemic susceptibility to utilitarian considera-
tions which are non-resilient to time; that is, consi-
derations which may change swiftly in time at will,
like the goals related to the protection of national se-
curity or economic interests.

Five caveats

Application of the non-coherence theory of digital
human rights leads to the formulation of five caveats.
The first caveat. The first is related to almost com-
plete absence of human rights rhetoric from e-state
goals’ and strategic commitments. This observation
is subjectively cognitive and is based on reading Es-

tonia’s strategy documents, observing administrative
practices and political rhetoric when Estonia’s suc-
cess story as an e-governed state is presented either
domestically or internationally®.Comparative analy-
sis to justify or reject this observation in principle,
and assess its scope and variances may be in order for

* For comprehensive discussion about the matter of practice-dependency and practice-independency of human rights, see:
Coutinho L. P. The practice-dependency of human rights // La Torre M., Niglia L., Susi M. (eds). The quest for rights. Ideal and norma-
tive dimensions. Cheltenham : Edward Elgar Publishing, 2019. P. 49-64.

%Some examples may be in order from Estonia’s national strategy documents. Estonia’s information society development plan
2020 (in the Estonian language accessible via: https://www.mkm.ee/sites/default/files/elfinder/article files/eesti_infouhiskonna
arengukava.pdf) is a strategy document in 45 pages emphasizing that information technology is a crucial tool to raise competitive-
ness of any economic or social sphere. This document does not contain a single reference to human rights. Strategy “Estonia 2035”
is a long-term development strategy to enhance the well-being of the population in the conditions of modern society. The strategy

is on 22 pages and contains no reference to human rights.
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future purposes. The author’s hypothesis claims that
the countries which rely on higher amount of e-solu-
tions for the purpose of public administration resort
primarily on rhetorical arguments when the issue of
safeguarding human rights in through these solutions
is raised. This safeguarding is theoretical and illusory.
The countries which have quickly and on large scale
resorted to e-state solutions demonstrate at a relative-
ly lower degree how exactly these solutions are in line
with the obligation to protect human rights.

The aspect of absence is addressed through various
practical initiatives and advocacy tasks. The concept of
smart cities or human rights cities is built partly on the
understanding that human rights need to be fostered
at the local levels. For example, L. van Zoonen has sug-
gested a framework for including people’s privacy con-
cerns in research, policy and design of smart cities. The
work shows that individual citizens or collective citi-
zen groups are ofteh ignored as partners in the deve-
lopment of smart city technologies or innovations [5].
Others have addressed how smart city environment
affects people’s privacy [6]. More examples could be
given about this approach. The author’s observations
and discussions with researchers and practitioners in
the field reveal endemic absence of human rights goals
from e-state strategy and practice. The new concepts
of human rights by design and human rights by de-
fault, when applied to human rights protection mecha-
nisms in digital vertical relations, are indicative that
human rights are engrafted into e-state strategy and
solutions, that is, they were not part of the e-state phi-
losophy in the first place.

We are trained to think that human rights are con-
nected to social development [7]. Many examples could
be given, well known to readers about human rights,
how the interests of vulnerable groups were enhanced
because of the human rights argument. One can find
examples about business success being related to so-
cial responsibility of modern corporations. Contem-
porary human rights discourse seems to accept the
proposition that social development and human rights
work in tandem. The non-coherence theory of digital
human rights suggests that something must be at vari-
ance from this picture from offline dimension when re-
flected into online dimension. I claim that this variance
concerns the transformation of the development and
tandem argument. In offline world social and perhaps
economic development is enhanced or accelerated
when taking into account human rights component. In
the online world’s e-state development, to the contra-
ry, human rights transform from enhancing factor into
impediment. Instead of pushing forward with more
and new e-state solutions and expanding the e-state-
hood into new public administration areas, the deve-
lopers now need to add an element which is not func-

tionally indispensable. Another way to formulate the
first caveat is to say, that human rights factor has not
yet been integrated into e-state to the extent that it be-
comes a functional part of the e-state organism. There
is no specific vulnerable group who would gain some
competitive advantage if pressure upon e-state design
would be channelled into e-state solutions taking into
account human rights concerns. This is because of the
notion of internet vulnerability — we are all vulnerable
in front of the internet, this is the notion of collective
vulnerability.

The problem originating from this caveat is the
strong possibility that, when making further choices
about the development of e-state principles and prac-
tical solutions, regard towards human rights simply is
not a relevant criterion for assessing the justifiability
of proposed measures.

The second caveat. The second caveat is related to
the absence of conclusive justification about e-state
success in social context. It claims that there exists lit-
tle or no evidence to comprehensively assess the bene-
fits or failure of the e-state project. This can be a con-
tinuous condition, at least as long as data emerges to
either support or reject the social impact of the e-state
project. While the e-state doctrine remains subject to
scientific and practical contestations, I will explore
whether any relationship exists between happiness
and high development of e-state, that is, whether there
is some causal relationship between happiness and
(or) unhappiness and e-state development in a given
country.

The 2019 World happiness report refrains from pre-
senting correlational conclusions between unhappi-
ness and the time spent on digital media, yet it refers
to studies that people who limit their time on social
media improve their well-being [8]. In short, the report
concludes that adolescents who spend more time on
electronic devices are less happy, and adolescents who
spend more time on most other activities are happier.
The 2020 World happiness report explores why peo-
ple in the Nordic countries seem to be happier than in
other countries [9]. Among other observations it refers
to a cross-sectional study over 2005-2012 which links
improvements in government quality to improvements
in well-being. When government quality is divided into
democratic and delivery quality, it is the latter which is
more strongly related to citizen happiness. These short
brushstrokes, while not establishing that more e-state
means less happiness, do not establish the contrary
either. Yet it remains a question why Estonia as the
“most advanced digital society in the world”’ is ranked
only at the 51% place in the 2020 World happiness re-
port. When to view usage of e-state solutions as part
of individual digital habits, and comprehend that more
digital time usage means less happiness, then digital

"A rhetorical statement often used in reference to Estonia’s digitalization and e-governance, see for example: We can built a
digital society and we can show you how [Electronic resource]. URL: https://e-estonia.com/ (date of access: 23.04.2020).
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public services can be viewed as part of the more gene-
ral behaviour from the individual’s perspective. If the
former is correct, then more e-state means less hap-
piness.

Another aspect of e-governance which seems wor-
rying to the human rights and IT scholars is the matter
of algorithmic prisons - algorithmic “gatekeepers” in-
fluence access to various social services and may lead
to insurmountable barriers on behalf of the state po-
wer [10]. When in face-to-face situations administra-
tive misunderstandings or issues often can be resolved,
there is nobody to talk to in many e-state solutions.
This second caveat means that the economic or rhe-
torical “success” of e-statehood easily can overshadow
reliable data how e-state affects people’s daily lives
and well-being.

The third caveat. The third caveat claims that in
the digital sphere fundamental rights protection is
more comprehensively expected and realized under
horizontal than under traditional vertical governance
model. The non-coherence theory posits that several
core fundamental rights principles change once trans-
posed from the offline domain into the online domain.
For justifying or rejecting the third caveat our inte-
rest turns to the question, whether there are any sig-
nificant differences between public and private digital
domains vis-a-vis human rights meaning and mecha-
nisms for protection? This question can be explored
from the normative perspective, through practice and
the capabilities approach.

From the normative side, one notices the growth of
soft law instruments calling upon the private internet
service providers to respect fundamental rightsg. Pri-
vate entities themselves are developing and publish-
ing modus operandi, or original terms of service’.The
terms of service of the public sector, a contrario, ori-
ginate from the off-line environment and appear trans-
posed for providing in the online domain the “same
services” as in the offline realm. The variance therefore
lies in the origin of the operation models for protecting
fundamental rights in the digital domain: the private
online service providers rely on original design, where-
as the public service providers, e.g. the e-state uses a

model which is necessary to manage the offline public
domain. Despite contestations against the foreseeabi-
lity of the terms of service used by the online service
providers [11], the fact remains that generically they
are meant for the digital environment and thereby
strengthen the online service providers per se, where-
as the goal of the e-state is not to strengthen e-state
applications, but concrete real-world political and po-
wer-oriented processes.

The main epistemic question related to the prac-
tice of online private companies’ and e-state appli-
cations is what exactly these two realms are set to
accomplish. I see here a wide discrepancy. The pri-
vate online portals have their whole business model
focusing on increasing the economic efficiency of di-
gital solutions, whereas the e-state solutions have the
clear target to make public administration more effec-
tive, including in the economic aspect. The difference
in goals leads to difference in expectations. The pri-
vate online domain’s goal is focusing on accomplish-
ments in the same domain, whereas the public online
domain’s goal is focusing on accomplishments in the
offline domain. I claim that private online compa-
nies and portals are expected to protect fundamental
rights at a much higher degree than e-state solutions.
The matter of capabilities, that is what exactly are
different online solutions capable of doing - is there-
fore much more relevant for private online dimension
than for the public dimension (the e-state). Elsewhere
I have shown that although private online enterprises
are capable of balancing fundamental rights, the ba-
lancing entails high degree of arbitrariness due to the
incapability of these portals to attach reasons for the ba-
lancing decisions [12]. This is evident from the so-
called community standards of major internet compa-
nies, as well as from individual notification to portal
users, where the decision to block or delete informa-
tion posted by the user is explained by mere reference
to non-compliance with the community standards'°.
E-state on the other hand has no requirement to ba-
lance conflicting rights, since the collusions of conflict-
ing rights of individual rights-holders having the same
weight is excluded. This is because the e-state is not

8At the European level, the primary efforts are undertaken by the Council of Europe and the EU. Various instruments exist at the

Council of Europe level, such as the Internet governance strategy 2016-2019, or the Recommendation CM/Rec(2018)2 of the Com-
mittee of Ministers to member states on the roles and responsibilities of internet intermediaries. The European Commission has
adopted the EU Human rights guidelines on freedom of expression online and offline. At the global level the UN Guiding principles
on business and human rights and the “Protect, respect and remedy” framework are pertinent.

°In recent years, the main global social media actors have published community standards regarding their anticipated actions
towards online content. The focus of these standards is against hate speech and (or) clearly illegal content, but there are also guide-
lines for when legal content affecting someone’s privacy can be removed or blocked. These standards neither refer to the interna-
tional normative human rights architecture, nor do they address the matter of the sameness of online and offline rights. When You-
Tube writes in its standards that it “reserves the right to make the final determination of whether a violation of its privacy guidelines
has occurred”, this reflects the doctrine of law as practice. We may use terms like lex Facebook, lex Twitter, etc., which means that the
origin of digital human rights law has, strictly speaking, a private character.

OConsider the recommendation of the Google Advisory Council, which was set up after the Goolge judgment of the CJEU — Case
C-131/12Google Spain SL and Google Inc. v. Agencia Espanola de Proteccion de Datos (AEPD) and Mario Costeja Gonzalez (13 May
2014). The council suggested in its report para 19, that Google should not attach reasons to individual decisions of blocking or dele-
tion, but should rather publish statistics.
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a place where private individuals and (or) companies
can advance their rights claims towards one another,
it is the platform for exercising state vertical power.
When various private stakeholder groups’ fragmenta-
tion can be categorized through focus to process-dri-
ven (the Global network initiative), substance-ori-
ented (Manila principles) and issue-oriented (Google
Advisory Council) initiatives, such fragmentation does
not emerge in the e-state context. The matter of capa-
bilities does not emerge for public online domain from
the aspect of fundamental rights protection, since the
e-state has no specific goals related to the protection
of fundamental rights other than the ones originating
from the offline domain. The main fundamental rights
concern for e-statehood is whether the e-state solu-
tions by themselves have secret doors enabling the
arbitrary usage of data, which is a matter concerning
the following two caveats. The previous leads me to
advance the hypothesis that fundamental rights are
non-essential for justifying nor realization of e-state
solutions. Another way to formulate the same idea is
to suggest that e-state does not need fundamental
rights, or even more bluntly — fundamental rights dis-
turb the development of e-state.

The fourth caveat. The fourth caveat is related to
the dichotomy of the meaning of privacy in the digi-
tal domain, and to the perpetual digital memory. The
non-coherence theory is based on the recognition that
the meaning of human rights norms changes once
transposed into the digital domain. The following can
be said about the change of the meaning of privacy
through digital transposition. The doctrine of pri-
vacy fatalism is advanced as a persistent contempo-
rary phenomenon to characterize the distortion of the
traditional meaning of privacy online [13-16]. Privacy
online has been declared “dead” or “dying” [17], or as
the founder of Facebook Mark Zuckerberg says, “pri-
vacy is no longer a social norm” [18]. The concerns
related to intrusions into privacy by contemporary
media, traced to the seminal article by S. D. Warren
and L. D. Brandeis introducing the modern concept of
privacy (S.D. Warren and L. D. Brandeis [19] for exam-
ple they lamented and critiqued “the press” which was
“overstepping in every direction” beyond common de-
cency and engaging in “vicious” and “unseemly” gos-
sip [20]), have possibly reached an extreme in modern
internet-driven technology. It is suggested that the
internet has given birth to modern privacy rights, as
proposed by several scholars focusing on new tech-
nology and associated data practices and threats and
challenges to privacy, particularly the development of
new computing and data-based technologies [21-24].
The result of this process is that defining and concep-
tualizing privacy has become an increasingly complex

and complicated task [25], which has led to the no-
tion of privacy being divided up and segmented into
numerous categories; for example, physical or spatial,
decisional, and informational privacy [26]. It has been
argued that today nobody appears “to have any very
clearidea what privacyis” [27]. The difficulties associa-
ted with defining privacy online may have the “chill-
ing effect” of deterring people from exercising their
rights and freedoms on the internet [28]. These brush-
strokes have to suffice here when painting privacy in
the digital domain. Even superficial glance upon the
painting notices that this non-coherence between the
digital or non-digital domains concerns primarily pri-
vate online aspect. For e-state the meaning of privacy
has not changed at all, or it has changed considerably
to a smaller degree, since e-state is mainly concerned
with citizens and their privacy phenomenon in the of-
fline realm. Therefore, this fourth caveat leads to the
conclusion that the notion of privacy is considerably
more complex and many-faceted in private digital do-
main in comparison with the public digital domain,
including e-state.

Private online digital domain is influenced by time
and forgetting, whereas the e-state is not and Block-
chain never forgets. There is no corresponding entitle-
ment in the public sphere to the right to be forgotten
which obligates private online search engines [29] un-
der certain conditions to block access to information
which is not relevant for the public. A well-known
statement — which is part of popular and scientific
folklore — that the Internet knows you better than you
yourself can be proven both for private online sphere
and for blockchain technology. Only when the private
internet companies may be compelled to forget, the
blockchain by design is unable to yield to this com-
mand.

Against this background we can put forward the ca-
veat about dichotomy in the meaning of privacy in the
digital domain. This dichotomy may also exist regard-
ing other human rights norms.

The fifth caveat. Fifth and finally, there is a threat —
even if it remains primarily theoretical, of e-state
transforming into a police-state. The threat is because
blochchain and internet generate many tools which
enable such transformation, remaining unnoticed and
disguised under the veil of economic and technologi-
cal efficiency. Such transformation would be accom-
panied by the rhetoric of trading protection of privacy
for increased international and national security'!. It
is sufficient to claim under this fifth caveat that with
the expansion of e-state the possibility of police-state-
hood measures increases. These measures may not be-
come implemented simultaneously. Much more could
be written about this threat, but it has to suffice.

UEor discussion about this matter, see: Waldron J. Security and liberty: the image of balance // Journ. Political Philos. 2003.

No. 11.P. 191.
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Conclusion

The five caveats in conjunction lead me to formulate
a thesis about negative correlation between e-state-
hood and fundamental rights. The spread of e-state usa-
ge to more and more public administration areas and by
more and more public offices invigorates the develop-
ment aspect without the need to consider how the new

developments coincide with human rights related ob-
ligations. The stronger the e-state, the more the hu-
man rights factor is withering. Slower development and
spread of e-state solutions may signal contestations re-
lated to the human rights factor. This thesis will have to
be examined in more depth and detail in future writings.
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Introduction

Changes in society caused by technology also lead
to legal changes. Through history, there has quite
often been concern about whether law should pre-
vent or restrict new technologies or instead encou-
rage innovation. This is nothing new. There are well
known and amusing examples, often quoted by au-
thors, about how English law of the 1860s required a
man to walk ahead any motor vehicle with a red flag,
warning people on the road [1], or how in 1899 it was
(allegedly) written that the US Patent Office could be
closed as anything that could be invented was already
invented?. These examples show how difficult it is to
understand what the effects of technology may be, as
well as illustrate the anxiety about how to fit techno-
logical advances into the legal system. Technological
change has been a lot more rapid in the past decades
than in previous centuries and technologies now form
a greater part of our daily lives. Thus, it is not surpri-
sing that the questions of how law and technology fit
together and if technology may affect human rights
have achieved prominence in the debate in recent
years.

The more technology becomes a part of our every-
day world, the more ethical issues arise. Whether tech-
nology should be limited is not only a question of what
it actually can do in practice or even of whether the
law sets certain limits: it is also a question of whether
policy decisions should be taken to limit technology
for ethical or other reasons. Maybe not everything than
can be done should necessarily be done. Reasons to
limit technological advancement may be that it would
present unforeseeable risks to humans or the environ-
ment or that it would dehumanise society. The role of
law is to consider these “soft” aspects in addition to
the more practical ones of liability, standards and simi-
lar. Legal obstacles to technical progress fall into two
quite distinct categories: the obstacles caused by spe-
cific provisions in laws, which are temporary obstacles
as legislation can be changed; and legal obstacles due
to something being against fundamental human rights
or ethics. The latter kind of obstacles can mean that

certain technological progress should be limited or at
least adjusted through regulation and laws.

Quite often, the legal discussion about the interre-
lationship between law and technology focuses on the
possibilities or difficulties of the legal system to miti-
gate risks connected with technology. However impor-
tant this is, it should not be forgotten that technology
can also support the legal system, support the imple-
mentation of human rights and the rule of law. This
can be seen for example in the context of “privacy by
design” to implement data protection standards or by
“automatic” transparency. As more and more countries
get interested in introducing or increasing their use of
e-governance, ways of applying technology to improve
protection of rights provide an interesting area of
study. Estonia is a world leader in e-governance, both
as it started very early and thus already has consider-
able experience, and as its e-governance solutions are
widely used by the population. In this article we look at
the Estonian e-governance to see a practical example
of what positive and proactive relations between law
and technology can look like.

First, we touch upon general considerations of the
interrelationship between law and technology, looking
at risks as well as opportunities. In particular, we focus
on principled issued such as human rights and rule of
law (rather than on very essential but more practical
legal questions of liability, intellectual property or de-
tails of data protection). The theoretical discussion is
put in a practical context by presenting some exam-
ples of a digital society in practice, more specifically
the very advanced e-governance applied in Estonia. It
may be said already here in the introduction that this
article raises more questions than it answers: this is
inevitable for the fast-moving topic and it should not
be a problem, provided that the questions raised give
a better understanding of how to approach the issue,
what questions to ask and whom to involve in the de-
bate. The contribution we seek to make with this arti-
cle is to highlight what issues we should think about,
how and why.

An era of conflict and contradiction?

There are many examples of how modern techno-
logy creates situations in which different rights con-
flict with one-another - or even the technology as such
appears to provide challenges to rights. We see many
discussions on whether security or privacy should be
given greater weight, for example in connection with
facial recognition technology, CCTV or other surveil-

lance systems. The possibility to sacrifice some privacy
for convenience or efficiency adds another aspect to
this balance. There are various systems for being able
to pass quicker through airport security by giving in-
formation in advance for example. As security proce-
dures get more and more inefficient and slow, we are
many who are tempted by such possibilities. It is a le-

2Attributed to Charles H. Duell, commissioner of the US Patent Office. The quote is widely repeated in books or on-line, even if
there is no actual evidence it was said or any credible original source. It is quoted as 1889 or 1899 in different places. These examples
are mentioned by T. Kerikmée and K. Nyman Metcalf (2020) in “The rule of law and the protection of fundamental human rights in
an era of automation” (forthcoming) in the book “Smart technologies and fundamental rights” edited by J. S. Gordon.
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gitimate question if everybody understands the possi-
ble drawbacks and whether the consent we may give is
really informed as well as truly voluntary.

It is important to be aware of the fact that there is
not one clear and correct answer to what should be gi-
ven greater weight: privacy or security. It has to be seen
case-by-case, situations change over time, there are
fundamental political differences between viewpoints
and so on. Consequently, it is a debate that should be
ongoing with as many different interests as possible
represented in the discussions. It is not something that
one day will be solved. If the questions of today would
be finally settled, technology will most likely entail
new questions in the near future.

Another apparent conflict, which is not necessarily
caused by technology but exacerbated by new means
of communication, is the conflict between freedom of
expression and reasons to restrict certain expressions.
Privacy or data protection restricts access to informa-
tion and transparency and may thus restrict freedom
of expression. All these rights and freedoms are well
worth protecting and it is inevitable that a careful ba-
lancing must be made. Data is not only protected in
electronic form, also paper-based data should be pro-
tected, but given the many ways in which people can
communicate directly even with a large, undetermined
audience while at the same time more and more data
about people is gathered and kept, there will be an in-
creasing number of such potentially conflicting cases.
The ease of communicating without going through
“gatekeepers” in the form of editors, broadcasting sta-
tion management or similar furthermore leads to new
situations of conflict between freedom of expression
and hate speech. Data protection rules - first via Eu-
ropean Court of Justice (CJEU) case law [2], and later
codified in the EU General data protection regulation
(GDPR) [3], have added conflicts of their own, like be-
tween the right to be forgotten (right of erasure, Art. 17
of GDPR) versus transparency and historical truth.

In addition to an era of apparent conflict and con-
tradiction, we are also in a situation in which many
borders that have been very important for the legal sys-
tem lose importance or at least change fundamentally.
In cyberspace, there are no physical national borders,
which makes the question of jurisdiction challenging.
However, this is not the only border that changes its
importance. There are no (clear) borders between pub-
lic and private or between civilian and military legal is-
sues [4, p. 70]. We have private companies that are more
powerful than many states and that in fact set ethical
and other standards for the most important communi-
cation spaces. As for the military-civilian question, it
is possible to launch attacks by mobile phone, so old
established questions of humanitarian law like attri-

bution of hostile acts to decide who is a combatant or
designation of what is regarded as a weapon take on a
different meaning.

For the specific sphere of communications law,
the distinction between transmission and content
has more or less lost its meaning. For as long as te-
lecommunications and broadcasting have existed, the
distinction between point-to-point or point-to-mul-
tipoint communication has been important for re-
gulation. Point-to-point means that the entities that
communicate with one-another are known entities,
you know who you call. This means that the state
has no legitimate interest to intervene regarding the
content of the communication. It is possible that the
content is illegal, like when people make a phone call
to plan a crime, but it would not be the telecommu-
nications company that would be liable for this ille-
gality. Laws and regulation primarily deal with tech-
nical aspects of the communication, its transmission.
As for point-to-multipoint, this means that anyone
with a certain equipment can receive the content. In
such case, even in societies with freedom of expres-
sion, there are legitimate reasons for authorities to
take an interest in the content. Such interest should
not amount to prior control and censorship, but it can
mean specific rules and monitoring regarding incite-
ment to hatred and violence, requirements about not
showing violence or pornography on television before
a certain time and similar. Broadcasters often need a
licence or authorisation, which establishes a certain
amount of control over what goes on in the sector.
Internet upturned this distinction between types of
communication and consequently types of regulation:
internet can be point-to-point or point-to-multipoint,
a mixture of the two, multipoint-to-multipoint and
maybe even something else entirely. Communications
law is still grappling with how to deal with internet.
If the early days of internet saw a lot of romantic no-
tions of cyberspace being an area of cooperation and
no restrictions, more recent attempts focus on how to
implement at least some regulation. Internet quickly
became too important to be left totally unregulated.
However, to regulate something that is not only very
fast-moving but that furthermore developed for some
time already without many rules is indeed like trying
to put a reluctant genie back into the bottle! The huge
benefits that internet has brought for freedom to com-
municate as well as to access information — two sides
of the human right of freedom of expression — should
not suffer, but regulation should only deal with the
negative sides.

Technology does not only pose challenges: it can
also help to enforce rules and to make the world safer
in different ways. For example, requirements of pro-

3The possibilities of group calls or of people calling numbers without knowing to whom they belong do not change the basic
definition of what is a point-to-point communication, as the basic truth that the parties can be identified and are not an undeter-

mined part of the general public still applies.
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tecting data can be met with technology that more
or less automatically applies requisite rules. There
are many ideas of how to use technology for enforc-
ing contracts or other types of commitments. This is
what is referred to self-executing commitments or
sometimes smart contracts. As artificial intelligence
(AI) develops, there are likely to be more and more
ways of using this in legal situations: machines “de-
ciding” themselves and not just carrying out the exact
commands of humans. It is possible to imagine that
rights can be strengthened if they are “built in” to the
systems, but it is natural that there are also anxieties
about what will happen when decisions do not rely on
discretion of human beings but rather on the very dif-
ferent way in which AI works. For many legal issues —
those where there is a need to weigh things, like the
situations mentioned above with conflict between dif-
ferent rights — it is difficult to imagine that AI will be
able to do this. It may be one of the last situations in

which the different nature of humans will be needed,
with our ability to decide also in atypical situations,
to take things into consideration that are not clearly
delineated and so on.

There are fundamental questions of whether ma-
chines can do anything and should be allowed to do
anything, which will need to be addressed, but on a
more day-to-day level, there are things to do even with
the kinds of AI that already exists. The European Uni-
on (EU) in its White paper on Al [5] has called on EU
member states to build “ecosystems of trust”. These
should be based on the key principles that the EU has
enumerated on responsible and trustworthy Al as well
as strengthened by using systems of impact assess-
ment of Al. Fundamental rights as well as consumer
rights need to be protected. The Council of Europe has
elaborated principles of Al and human rights [6]. Such
measures aim to mitigate the apparent conflicts and
contradictions.

The new reality

The spread of technology in society, with more and
more areas in which it is deployed and has an essen-
tial role brings with it challenges for lawmakers as
well as for those applying law. A big mistake would
be to expect there to be clear answers to the points
made above, about possible contradictions. For law-
makers, it may appear tempting to pass laws that are
as complex as the technologies they seek to regulate.
This is however often not the best approach - indeed,
it may even be counterproductive. There are diffe-
rent reasons for this. First, there is a temptation when
something is complicated to find an easy solution to
point to, to be able to say that the issue has been dealt
with — tick the appropriate box and regard the matter
as closed. However, technology permeates so many
levels of society and in so many different ways that
it is highly unlikely that all of this can be taken into
consideration in one law. What may happen is that in-
stead of finding the one easy solution, many issues are
in fact left without attention - the legislator thinks
that if there is a “digital law”, why worry about things
anymore!

Second, having special legislation for digital is-
sues risks creating a parallel structure — for gover-
nance, commerce or whatever it is. Laws should focus
on the content, the substance; what transaction is be-
ing made, what kind of data is being dealt with and
so on. The method of performing a transaction or the
form in which data is held should not be a decisive is-
sue. Of course, there are some issues that are different
in the digital or cyber world, like the way to identify
oneself [7]. Such issues tend to be horizontal in na-
ture, meaning that they can be dealt with in the same
way for different contexts — suitably by the same law.
Thus, a special law on digital identity and signature is
needed and this law — and the digital identity system —
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should be the same for all various contexts, whether it
is a signature to submit a tax declaration or a request
for planning permission, whether its is a contract be-
tween two companies, signed by company executives,
or a request from a citizens to access certain data from
a public body. As far as the actual laws governing these
various transactions are concerned, these should be
separate and relate to the transaction: the tax law, the
law on planning permissions, contract law and so on.
There is no need to say anything about the form of the
transactions in such laws. It is enough that we know
that if the law mentions a signature or a document,
this can also be a digital one — following the require-
ments in the specific digital signature law. To sum up:
make sure the sector-specific legislation is suitable but
for new legislation, focus only on the horizontal issues.

This approach means that most legislation does not
have to be changed even if the way of doing certain
transactions changes a lot, due to technology. The le-
gal work involved is largely that of going through exi-
sting legislation in almost any field to see if there is
anything in the laws that is not possible to do or that is
unclear in a digital world. This can range from simple
form requirements (that a document has to be on blue
paper, that a line needs to be underlined with red, etc.)
to procedures that appear to require physical presence.
Such provisions need to be changed. If they serve no
purpose, they can perhaps be eliminated or otherwise
some special digital system can be created to replicate
what was special in the analogue world. This is ano-
ther reason why special “digital laws” can be a bad idea,
as this may mean that not enough attention is paid to
such a comprehensive overview. That may mean that
unclear provisions are left undetected until when some
transaction is already undertaken. Rule of law includes
the requirement of legal certainty. Parties to a trans-
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action need to know what applies, so if there is a new
technical way to do something, the law must be clear
about what exactly is required for the transaction to
be recognised in all relevant contexts, including as evi-
dence in court if needed.

There are also other issues than those directly re-
lated to new technical ways of doing things that we can
observe in our modern, high technology, digital world.
In some instances, such matters may be even more sig-
nificant for the legal system and rule of law than the
actual new technology. One such issue is the role of
private companies as de facto regulators of many es-
sential things. It is difficult to find examples in his-
tory of companies having the kind of power that the
internet platforms of today have. Google and Facebook
make ethical rules and enforce them, deciding what
kind of content that people in hundreds of countries
can see or hear. They may take such tasks seriously, as
can be seen by Facebook’s new ideas on an ethical pa-
nel, but the fact remains that they do so because they
feel an interest in doing it and not because they can
be forced to. Today, the companies show willingness
to comply with calls on them by authorities and poli-
ticians in different countries and they also respond to
customer anxieties and demands. They do this because
they feel it is useful for them (and perhaps because it
meets the ethical principles of the owners and execu-
tives), rather than because any democratically elected
authority can compel them to do so. Internet platforms
keep increasing the impact they can have in many dif-
ferent aspects of life, so this situation where key deci-
sions are taken outside of the power of the legislative

or executive authorities of states will be even more di-
rectly felt in different circumstances.

The fact that something is different does not have
to mean that it is worse. Perhaps private companies will
be more responsive to what people want than political
systems, which face challenges of reduced interest in
politics by citizens, feelings of alienation that lead to
election of irresponsible populists and so on. Through
ideas of “multistakeholderism” — decision-making by
organs composed of governments, companies, civil
society, academia, normally on an international le-
vel - it may be possible to achieve rules that are suit-
able to daily reality, closer to the people, flexible and
through all this more likely to be implemented than
regular legislation [8]. The way that internet permits to
ignore traditional borders means that different actors
may be able to have a say about rules, instead of the
traditional structure with a legislator, executive, judi-
ciary and civil society and business all with their own
specific roles. Multistakeholderism can be more or less
complex and is usually not hierarchical, using a hybrid
range of techniques for making and enforcing rules [9].
However, positive or not, the fact that the rulemaking
as well as rule-implementation is different needs to
be understood. Until now, the debate on law and tech-
nology has not paid very much attention to this aspect
as a fundamental shift but rather focuses on isolated
questions of just how much attention Facebook pays
to requests made by the US Congress or the EU Com-
mission for example — thus implicitly still presuming
that these organs actually have power over Facebook.
[10; 11, p. 286—-287]

Estonian e-governance

In order to move be more concrete regarding con-
siderations of whether technology is a threat to rule
of law or how it may instead support implementation
of rights, we shall briefly look at the Estonian e-gover-
nance system. This is a public system, a system of
governance, which does not change the dynamic of
what the formal roles are of authorities or of citizens
[12, p. 201-203]. However, by giving citizens a com-
plete and accessible overview over what data the au-
thorities hold on them, how it is used, and by further-
more allowing people to decide when and where they
perform administrative tasks, the Estonian e-gover-
nance system does show what may well be the future of
governance: a citizen centred state.

Estonia is a world leader in e-governance?. This
status of being the leader used to be largely due to
the fact that Estonia was earlier than others in imple-
menting technical solutions of different kinds - for

example, the government went paperless in the year
2000, doing transactions immediately on-line, with
ministers bringing their own computers and access-
ing all data electronically. Later, other countries have
in some respects caught up with Estonia and there are
now many different electronic governance solutions
around the world, some which are more modern than
what Estonia uses. It is however still possible to speak
about Estonia as a world leader, partly as there are
still solutions that are (almost) only used in Estonia
(like being able to vote online in all forms of elec-
tions) [13; 14], partly as the Estonian e-governance
is actually used to a very large extent. The digital way
really is the way Estonian people communicate with
authorities as well as perform many private transac-
tions. On any given year, Estonians make almost as
many digital signatures as the whole of the rest of the
EU together.

“The terms “e-governance” and “e-government” are often used interchangeably. E-governance is broader, as it includes not just
government. There is no generally accepted definition of the term, even if some national legislations or other instruments may
include definitions. Normally, it means using information and communication technologies (ICT) to support administration in dif-
ferent ways — from accessing information to making different transactions on-line.
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How come a small country, that only in 1991 be-
came independent again after the Soviet period could
achieve this status of a world leader? That is a question
Estonians are often asked and there is not one unique
answer. It was a lucky chance that there were the right
people in the right places at the right time, who made
the most of the fact that there was nothing to lose.
Once this attitude had been adopted, thought was put
into how to make the most of the fact that there were
no legacy administrative solutions, neither in the form
of technology, nor working methods, that prevented
experimenting with new things. At the same time, ef-
forts were made to get people to adopt the new solu-
tions. This was done in different ways. One important
factor was the close cooperation between the public
and private sector, which meant that the digital iden-
tification system — a crucial backbone of any e-gover-
nance — was developed as a public-private-partnership
between the (private) banks and the government, with
each side agreeing to accept the same identification
and signature system. In practice, this meant that at
first people accessed also public services with their
bank identity, developed by the private banks but ac-
cepted also by the public sector. Gradually, as most
people got the ID-card with the digital signature pos-
sibility linked to it, people started using this — public —
ID [15] also for banking transactions. Not only is it ef-
ficient from a technology viewpoint to pool resources
to develop and maintain a secure identity but having
one multi-purpose identity also helps to make people
familiar with it and more comfortable using it. This is
essential, not only as a service to be nice to people and
make their life easier (which of course is a nice aim in
itself!) but also as there is often a vicious circle when
it comes to developing e-services: few people use them
as they find it complicated — this means that there is
less interest in developing new service as so few people
use them - this means that few people bother to find
out how to use the services as there are only so few —
and so on.

Another way, in addition to facilitating the use of
one universal digital identity, that Estonia showed con-
cern for the actual possibility for people to use digital
governance solutions was a legal provision that still
exists but now gets little attention in Estonia: namely
a provision that there must be free access to internet
for all residents, meaning a computer with free-of-
charge internet access in different locations, wherever
people live, both in villages and in towns. The provi-
sion is found in the Public libraries act [16], and that
is also where such computers are normally found: in
the library. The provision is still there but as most Es-
tonians now have other means of accessing internet,
it is less relevant. The provision reflects regard for the
fact that in the 1990s, when e-governance in Estonia
was developed, very many people lacked the means to
get their own internet access, at their own cost. Never-

74

theless, the state wanted to show that this new way to
govern and administer the country was not just some-
thing for an elite in the cities, but something everyone
should be able to profit from. Such a measure — even if
nowadays more symbolic — can still have an important
signal effect, for showing concern for inclusiveness of
governance.

These mentioned factors illustrate one of the core
aspects of e-governance: interactivity — the way to
actually “do something” on-line and not just access
public information. The other important component
of e-governance is interoperability — that databases
and authorities can communicate seamlessly. This is
something enabled by technology in ways which are
not possible with traditional paper-based data. It is
technically possible for anyone who needs to access
certain information to do so directly from one source,
without the need to somehow send information be-
tween authorities or other organs. If such a system
is well designed, it can support not only greater effi-
ciency (as it considerably reduces time of transactions)
but also greater security, as data is accessed from one
place, directly, with no additional needs to transfer it
between people and institutions. Each such transfer —
regardless of whether by sending data electronically,
on paper, giving information over the telephone or in
person — means that there is a risk it may get somehow
corrupted, altered, not updated and so on. These risks
are reduced or eliminated totally if everyone who has a
legitimate right to have access to the data in question
can get this access from the original database. It is pro-
hibited in Estonia to make a database with data that al-
ready exists in another database - the “once only” prin-
ciple actually works [17]. Technically, such a system is
possible thanks to technology that allows databases to
communicate, that allows different organisations to
access databases. This idea is what is called X-road in
Estonia. The name was given to illustrate that the sys-
tem means creating a connection between databases
(a road - although nowadays more often illustrated as
a cloud) and not a gigantic, centralised database.

An important term in the description of the X-road
above is that the access to data is given to those who
have a legitimate right to access it. The technology
should not mean that more people can access per-
sonal data. In fact, as the data access can be made
more specific, it is possible to reduce the number of
persons with access. There are no “ministry compu-
ters” or similar, where anyone who gets access to the
device can access certain data, but any data access is
based on the person identifying him- or herself be-
fore they get to the data. The identification is made
with the same digital identity that is used by citizens
to perform public services, as various levels of access
can be linked to the card. Ordinary citizens can only
see data about themselves, while persons working in
authorities may after they have identified themselves
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also access personal data of others — if there is a legiti-
mate need for them to do so, based on their work tasks
and the fundamental rules of data protection. Perso-
nal data should be used for a specific purpose and in
proportion to that purpose. Who gets what access is
set out in agreements between those authorities who
have data and those who need to use it, so called ser-
vice level agreements. These are specific, meaning
that the access is given to individuals, based on their
work positions, and not by giving the same access to
anyone in an organisation. Private companies can also
join the X-road system and through this get for ex-
ample information about addresses of their clients or
other relevant information. However, it is important
to recall that according to data protection rules, ac-
cess to personal data by private organisations is gi-
ven almost only based on consent of the data subject.
Thus, private firms cannot get access to personal data
through any “back door” via X-road, but this is just a

technical tool to facilitate the access if the data sub-
jects’ consent to their data being used [18].

One of the very important elements of the X-road
system that helps to protect rights is that every access
of personal data leaves a “footprint” - it can be seen
who it was who at a certain moment accessed a certain
amount of personal data [19, p. 77-80]. As mentioned,
all data access has to be preceded by identification of
the person who is doing the accessing so it is possible
to see not just which authority but even which indivi-
dual who did this. Individuals can easily see on-line’ if
and when their data has been used. Authorities must
always be prepared to answer what the purpose of the
data use was. Within the authority, it is possible to see
which individual it was who looked at the data, so it is
pretty much impossible that people out of carelessness
or curiosity access personal data without a proper rea-
son. This is a very practical way to use technology to
support a principle of rule of law and good governance.

Concluding remarks

Technology has become an integral part of most
aspects of our everyday life. Most probably, there will
be more and more uses of technology that are not even
invented yet, that may affect different aspects of our
lives. This has consequences for the legal system, with
new questions of liability when a complex machine,
perhaps including artificial intelligence, performs va-
rious functions, and with different considerations for
communication when electronic channels are used
for public services. Technology is not good or bad - it
depends on how it is used. In this article we have not
discussed the many different practical legal questions
that arise, but instead focused on the more funda-
mental question of whether technology affects basic
ethical and legal principles, including protection of
human rights and fundamental freedoms. In response
to the question of whether there is an influence or not,
it can clearly be stated that technology indeed does
affect the legal situation at all levels: from the funda-
mental to the mundane. When we look at what these
effects are and whether they are positive or negative
the picture is less clear. We see again how it is the
way technology is used that is decisive. This may ap-
pear to indicate that technology use should be clearly
regulated, to ensure that the use and its consequences
are positive. However, in a fast-moving reality, trying
to spell out rules for how something should be done
is not easy: the rules may become obsolete quickly, be
easy to bypass or act as obstacles to development and
innovation.

So how to deal with the question of human rights
perspectives of law and technology? First, it can be
admitted that this article raises more questions than

it answers. This is not by accident, but because one of
the ways to deal with the complex and ever-changing
issues is to discuss them, involving people from differ-
ent backgrounds. Many of the changes to society that
need to be reflected also by changes to the legal system
have to do with organisational matters, the changing
role of different actors, the elimination of borders in
different context and so on — not so much with the
actual technology. New and more flexible means of
rulemaking can be an important step to realistic regu-
lation. Sometimes technology itself can be used to im-
plement rights, like by making transparency automatic
or access to information realistic. For sure, we do not
need to be afraid of technology as something that only
presents risks.

In order to move from the fundamental and princi-
pled level to a more practical one, showing how tech-
nology can support goals of good governance and im-
plementation of rights, we looked at the e-governance
system of Estonia. This is one of the most advanced
such systems in the world and it uses means by which
good aims of transparency for example are directly
supported by the technical solutions. It cannot solve
all questions, not has it basically altered the tradi-
tional structure of the state, but it has meant that a
citizen-centric government is practically possible. As
one young Estonian, not herself involved neither in the
governmental, nor in the technology sphere, so clearly
put it: the Estonian e-governance system shows that
government works for the people and not the other
way around - it is not people who need to go to a time
and place that suit the authorities, but the authorities
come to you, at a time and place that suits you.

>At the same portal where it is possible to see all data the public sector holds on individuals plus access various services (Www.

eesti.ee).
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The digitalization process in the public sector has brought different benefits to states and their citizens, but it has also
brought several challenges. In particular, digitalization processes require close collaboration with legal practitioners, mana-
gers and IT professionals, and failure to engage all participants means to come up with digital systems that do not comply
with requirements, especially those related to laws. Currently, compliance is done in an after-the-fact fashion: a digital sys-
tem is implemented, and legislators audit whether it abides legal constraints. The problem with this approach is the cost:
in case of non-compliance, systems need to be re-implemented, and this will be most likely the case since laws are always
changing. In this work we report experiences in compliant-by-design case work (CbDCW). In CbDCW, legal considerations are
involved before the system is implemented, making compliance checking a task that can be automated. Moreover, the impact
of a law change in implementation can be identified without needing to program a new solution. This paper reports our ex-
periences in the application of CbDCW in the Danish public sector, as well as to propose a research agenda derived from these
experiences. Overall we identified that there are key socio-technical differences between legal practitioners and process or IT
developers, and that ensuring compliance requires these types of stakeholders to have a common understanding, which can
be supported by hybrid-modeling techniques proper from business process management.
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BHeZpsieTcsT MGPOBAasi CUCTEMA, a 3aTeM 3aKOHOAATEM ITPOBEPSIIOT, COOTBETCTBYET JIM OHA MPABOBBIM TpeGoBaHMSIM. IIpo-
671eM0Ji TOMOGHOTO MTOAXO0/A SIBSIOTCS BO3HMKAIOIIME U3AEPsKKI: B CTydae HECOOTBETCTBUS CHCTEMbI BHEIPSIIOTCS TIOBTOPHO.
Yaiiie BCero mpoMcXOAUT MMEHHO TaK, TOCKOIbKY 3aKOHBI TIOCTOSTHHO MEHSIIOTCSL. B JaHHOM MCCIeIOBaHUY OTICHIBAETCS OTTBIT
paboThl MMEHHO C ITPOEKTaMM, COOTBETCTBYIOUIMMM HOPMaM I10 YMOTYaHUIO. B TakMX MpOeKTax Inepes BHeApeHuem ud-
POBPOI1 CUCTEMBI YIUTHIBAIOTCS ITPABOBbIE ACTIEKTHI, UTO AeIaeT IIPOBEPKY COOTBETCTBNSI aBTOMATHU3MPOBAHHBIM ITPOIIECCOM.
Bonee Toro, BAusIHME 3MEeHEHM B 3aKOHOAATETbCTBE MOKET OBITh BBISIBJIEHO 6€3 HEOOXOIMMOCTM ITPOrPAMMMUPOBAHMS HO-
BOTO pellleHNs. PaccMaTpyBaeTCst OIBIT MPUMEHEHUST MCCIeNyeMbIX TIPOEKTOB B TOCYIapCTBEHHOM ceKTope JlaHuu, a TakKe
MIPUBOAVUTCS MPOrpaMMa MCCIeTOBaHMil, OCHOBAHHAsI HAa 3TOM OTIbITe. [T0 MToraM paboThl OITpee/ieHbl KIIOUeBbIe COLMaIb-
HO-TeXHUUECKMe Pas3anyus MeKIy I0pMUCTaMu 1 pa3paboTurKaMu mpoiieccoB miu IT-paspaborurkami. Takske BbISIBIIEHO, UTO
IJIST 06ecIieyeHust COOTBETCTBUS HEOOXOAMMO B3aMMHOe TTOHMMAaHMe MPUYACTHBIX CTOPOH, KOTOPOE MOXKHO IOIePXKMBAThH

MeToJaMM TMOPUAHOTO MOJIEMMPOBAHNS, COOTBETCTBYIOIIVIMY BEIOPAHHBIM CXeMAaM YIIpaB/IeHMs 6M3HEeC-TIPOIecCamit.
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CTBME; COOTBETCTBYE HOPMaM I10 YMOJIYaHMIO.
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dbouma Jaumm (705000034A) u rpanTa Mapun CkiiamoBckoii-Kiopu EBpomnerickoro cotosa (BehAPI, Homep noroBopa 778233).

Introduction

The emergence of information technologies, big
data and machine learning has brought a revolution
on the way we conceive, operate and take decisions, as
well as on to how processes are automated. In particu-
lar, the move from paper-based cases to digital ones
allows caseworkers to identify trends, and base their
decisions in historic data. Not surprisingly, such an in-
terest has spawned questions regarding the transpa-
rency in decision making based on digital systems.
How are decisions considering the legal framework
for each case, and how can we ensure that citizens are
guaranteed the rights given in legislation, when pro-
cesses move from paper to digital?

This paper reports experiences in the digitalization
of administrative processes in municipal administra-
tion situated in Denmark. Such processes are governed
by a reference framework that defines rights, duties
and responsibilities between citizens and municipal
governments. The aim is to provide a process-aware
information system (PAIS) where municipalities pro-
cess and monitor citizen cases. The implementation of
governmental processes needs to preserve the intent
of the law, and allow caseworkers for flexibility and
discretion in their decision making. The last aspect is
important as each case is different, and the informa-
tion required in order to take a decision in each case
varies according to their context. Such systems are not
uncommon in public administration [1]. However, the
question about transparency still remains: legal prac-
titioners are normally not trained in IT and IT specia-
lists are not trained in the law, and lack of understand-
ing between each group poses at risk the compliance
in the implementation of a case management system.
Currently, legal compliance is performed in an after-

the-fact fashion: a prototypical implementation is re-
leased, and auditors confirm whether the system lives
up to the rights inscribed in the law. Such an approach
is extremely expensive: first, the mapping between le-
gal rights and code is not straightforward. Second, the
impact of regulations and their changes in an imple-
mentation is unknown.

This work aims at building the capability of pub-
lic workers to develop novel socio-technical solutions
for the public sector (for instance, citizen portals and
case-management processes in local governments),
paying considerations for the respect of the legal
framework in the design of digital solutions in which
such solutions operate. Ultimately, we would aim at
providing a compliance-by-design framework that al-
lows public workers and computer scientists to speak
a common language, which will improve the under-
standability of case-management implementations,
validate compliance earlier, and adapt changes in the
regulations in an easier way than existing systems.

The paper is structured as follows: in the following
section we describe our application case: the distribu-
tion of social benefits in the municipality of Syddjurs,
in Denmark. Section 3 describes the intended compli-
ance framework, as well as the technology stack deve-
loped for this project. Section 4 describes the adop-
tion considerations report on lessons learned so far,
proposing a research agenda derived from these expe-
riences. Finally, section 5 concludes. To the most ex-
tent, this paper represents a compilation of several
research works in the “Effective co-created and comp-
liant adaptive case management systems for know-
ledge workers” (Ecoknow) project?, and focuses on the
parts that where the first author has been involved.

Case: social benefit case work in Danish municipalities

Denmark ranks 4™ out of 29 EU member states in
the digital economy and society index (DESI) in 2019,

being the lead member in dimensions such as connec-
tivity, use of internet services, digital public services for

2Effective co-created & compliant adaptive case management for knowledge workers [Electronic resource]. URL: https://eco-

know.org/ (date of access: 23.04.2020).
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business and medical data exchange [2]. A common
agreement between central and local governments has
been instrumental in these positions. In March 2019,
the central, regional and the local governments re-
leased a novel “Digitisation pact” to enable a seamless
digital delivery and service collaboration across ad-
ministrations in the public sector [3]. The goal is to ac-
celerate public sector digitalisation efforts and to con-
tribute to a better and more coherent welfare state by
making sure that more people benefit from new digital
possibilities and technology. The goal is to be achieved
via three main objectives.

First, improved the usability, speed and overall
quality of the digital services and digital welfare solu-
tions. Second, to reduce the administrative burden on
the business community by providing automatic busi-
ness reporting solutions. Finally, the pact will build
digital competences of citizens and of businesses, and
improve information security in the public sector.

Digital services offered by municipalities are regu-
lated by a set of laws, and quality considerations need
also to consider compliance considerations. How are
digital services observing the rights framed by the law?
Moreover, compliance is rarely a one-shot activity, as
laws constantly change: in April 2020, the Danish legal
think tank “Justitia” examined the scope and change
frequency of the Consolidation act of social services
(CASS) [4]. CASS is a complex law with strong conse-

quences for the life of families (e. g.: separation and re-
integration of families, and monetary benefits among
others). In its most recent revision, the 84 pages of the
CASS contains 198 articles defining the circumstances
under which local and national institutions are obli-
gated to provide assistance to citizens, as well as the
duties of citizens towards the state. The size and com-
plexity of the law is not the only consideration: “Justi-
tia’s” report showed that CASS adopted 725 changes
between 1 January 2007 and 1 July 2019. This corre-
sponds to a rough estimate of more than two changes
per each of the articles in the law, with some of the
sections having a top of 13 changes per year [5]. Both
the size of the laws and the number of changes affect
compliance: digital services need to be in constant up-
date according to the last legislation, and sometimes
the changes of an article span across different com-
ponents of the digital service. Complexity and change
frequency make provision of compliant service a diffi-
cult task. Caseworkers need to get constantly updated
as to how to identify the relevant legislation. In addi-
tion, citizens are less certain about whether their cases
have been processed correctly. Each Danish municipa-
lity processed on average 9 337.33 cases related to
CASS in the last three years [6]. Many of these cases
were later revisited (e.g., on appeal): just in the first
semester of 2018, 9.5% of the cases were revised, and
5.1% of the decisions needed to be reversed [7].

Technological and human challenges in process compliance

The quest for automated models for process com-
pliance is not new to the digitalization era, with
the first works dating back to the 1980’s when Ser-
got attempted to make a digital representation of
the British naturalization act [8]. However, while a
great body of work has been developed since then,
there are certain major challenges, both human and
technological. At its core, the notion of compliance
can be reduced to a question of alignment between
processes and the intent of the laws. This alignment
is continuous and it must be repeated when regula-
tions or processes change. Moreover, such an align-
ment needs to consider the fundamental differences
between laws and processes. These are, according
to [9]:

e goal: business processes are designed and op-
timised for the achievement of a business goal, in
contrast to regulations that are formulated by legal
authorities to protect societal interests, ensure social
welfare, and regulate citizen’s lives;

« scope: business processes describe the interac-
tions between one or multiple organisations, while
laws typically regulate activities at a national, regional
or local level;

e granularity: typically laws are high level docu-
ments that abstract from implementation details,

while business processes describe in great detail the
different flows of activities in an organization,;

« focus: the main focus of business processes is to
describe the sequences of actions that lead to the
achievement of a goal, in contrast to laws, that has
a focus on the effects of such actions.

The differences do not stop there: cognitive and
educational aspects play a big role. Humans only have
a very limited working memory and this can easily be
pushed to the limits of their cognitive processing ca-
pacity when analysing complex information, such as
the contents of law or the flows in an administrative
process. Moreover, legislators and computer scientists
are trained with diametrically different backgrounds,
each of them extremely complex to understand for the
other. That means that the methods and artifacts used
for making sense and understanding communicate in-
formation between one discipline (laws and other le-
gislative provision process models or programs in
computer science) differ across disciplines [10]. Even
using natural language (such as English) as a commu-
nication artifact becomes trickier: legal texts can be
written at different levels of complexity [11], and legal
information, primarily written in a prescriptive man-
ner, not always match process representations, that
are closer to imperative writing styles [12].

79



Kypuaa Besopycckoro rocyiapcTBeHHOr0 yHuBepcurera. MeskayHapoaHbie oTHomeHus1. 2020;1:77-87
Journal of the Belarusian State University. International Relations. 2020;1:77-87

Making case work compliant with laws

A collaboration between the municipal govern-
ment of Syddjurs, universities and software vendors
was created with the objective of improving the mu-
nicipality capability to manage and process cases in-
volving services and benefits offered to young persons

with special needs, as part of the Ecoknow project. In
this section we will describe the problem of regulato-
ry compliance of casework, pose forward some of the
main challenges, and mention some of the most nota-
ble approaches in the literature.

What is digital regulatory compliance?

We take regulatory compliance as the “act/pro-
cess to ensure that business operations, processes,
and practices are in accordance with prescriptive (of-
ten legal) documents” [13]. While regulatory compli-
ance can be applied to public organisations, private
individuals, and private companies alike, it is in the
former that compliance is crucially important. The
latter two might decide to risk the non-compliance
of a given law (risking fines and other punishments).

Public sector institutions do not have the same pos-
sibility, as the impact of noncompliance will have
repercussions in the restrictions of rights by their
citizens.

We discuss our contributions in three steps: first,
the formalisation of fragments of laws for digital pro-
cessing. Second, the definition of a methodology that
reconciles laws and processes in the public sector, and
third, the empirical evaluation of the approach.

A formal account of laws

Our first premise was that if a digital process needs
to comply with regulation, then there should be a link
between the activities that the process does, and what
is permitted or required in the law. Such a link must be
formal, maintainable and understandable. On formali-
ty: it is not sufficient to determine that a given part of
the process corresponds to a legal text, but it should
be possible to demonstrate that the semantics of the
legal text is preserved by the actions in the process.
A typical example is an interplay between rights and
obligations. A legal paragraph might prescribe that if a
citizen fulfils criteria for the distribution of social be-
nefits, then the municipality shall disburse such bene-
fits to the patient. A formal interpretation allows us
to encode the above paragraph in a mathematical for-
mula, and prove that for all executions of the admi-
nistrative process, such benefits will eventually be dis-
bursed. On maintainability: the alignments between
laws and text need to be editable every time either
laws or processes change. On understandability: the
notations used should be amenable for comprehension
for both the legal practitioner (not versed in IT jar-
gon) and the computer scientist. Improving this factor
is key in order to benefit from the legal practitioner’s
domain knowledge, and increase its confidence in the
implemented solution.

The three principles outlined above were integrat-
ed in the construction of a dual-coding tool. First, laws
describing organizational processes in the municipal
government are described in terms of process models.
They are graphical representations of the activities,
roles and constraints present in the achievement of
a goal. Such constraints allow the descriptions of the
dynamic nature of permissions, obligations and defea-
sible conditions that might occur in a law. Process mo-
dels are not only a graphical notation that is amenable
for domain specialists, but also a formal notation with
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a rigorous semantics that describes the multiple ways
different activities can be arranged in the achievement
of a goal [14]. The notation needs to be able to describe
a flexible orchestration of activities, representing in
this way the discretionary nature of case work. As an
example, consider an excerpt of section 42 in CASS
(SASS 42):

“81. The municipal council shall pay compensation for
loss of earnings to persons maintaining a child under 18
in the home whose physical or mental function is substan-
tially and permanently impaired, or who is suffering from
a serious, chronic or long-term illness. Compensation
shall be subject to the condition that the child is cared
for at home as a necessary consequence of the impaired
function, and that it is most expedient for the mother or
father to care for the child.

§2. The requirement in §1 above that the child shall
be cared for at home shall not apply to any child menti-
oned in paragraph &1 who has been placed in care under
section 52(3)(vii) in connection with the child’s hospital
visit. It is a condition that the presence of the mother or
father at the hospital is a necessary consequence of the
child’s functional impairment and that such presence is
most expedient for the child”.

Figure 1 represents the law paragraphs in CASS 42
using the core graphical notation of DCR graphs [15].
The notation has distinctions on events (think of ac-
tivities in the process, or the achievement of a right
in law) and constraint between events. With a condi-
tion constraint we describe permissions: an event will
not be enabled unless its conditions are fulfilled. In
the mentioned figure, the payment of compensation
is only enabled once all the other events linked with
condition arrows are either achieved or excluded. A re-
sponse constraint describes a duty: once an event has
been executed, then it spans an obligation for an action
that must happen. In this case, if the person documents
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a child’s physical or mental function, then this set an
obligation to the municipal council to pay compensa-
tion of benefits. Defeasible conditions are described
by exclusion relations. Exclusions take events out of
the active context (e. g.: if the person documents that the
child is care at home, there is no need to document
that he is cared in the hospital, and viceversa). Final-

ly, the inclusion constraint acts as the converse of the
defeasible constraint: it includes events for possible
execution (e.g.: there will be an additional set of docu-
ments that the municipal council needs to collect if the
children is cared at a hospital). Finally, these relations
can be composed, allowing for a dynamic interplay be-
tween events, rights and obligations.

Person Municipal council Person Legend
! Activities — rights
Documents that Documents that
Is maintaining it is most expedient child’s physical Role(s) Role(s)
a child under 18 for the mother or mental function |
at home or father to care is substantially Included Mandatory
for the child impaired activity/ activity/
i = right duty
[ ) [ ] % ittty .
. . Rol Rol
Person Municipal council Person " ole(s) i. _Ro _e_(g)_ - i
1
! Executed i Excluded i
Documents that activity/ ! activity/ !
» @| Pay compensation |g child is sufferin i i . i
Documents child o for lgss of ° from serious ; acgle}:;ed i right
is cared for at home . D pm— L7 § | |
earnings chronicor | | L—— 1 L
long-term illness
5 Constraints
(o]
—>»®  Condition
. b R NG N X ®—>» Response
o e . . . . 1
i Municipal council Person : Municipal council > Inclusion
i i i i —» X Exclusion
i Documents the | Documents that !
1 ‘ , 1
i presence of the ! Shows that child i parents presence |
i mother or father i is cared in hospital i is most expedient i
! at the hospital | i\ forthechild |
1 1 1 1
i i i d
) e e e e —— 1 ) e e e e —— 1

Fig. 1. Process model of CASS 42

Figure 1 illustrates how legal paragraphs can be
represented via a declarative process notation such
as DCR graphs, yet the notation is far from standard
understanding of legal personnel, that are more used
to legal documents. In a second phase, we built a tool
that reconciles laws and digital processes. The process
highlighter [16] implements Paivio’s dual code theory
[17]: while process models are visual representations
with a defined execution semantics, they lack in many
ways the context (e. g.: why is this task needed?) and
are not natural to the law practitioner. Adding the le-
gal information in its original form (legal text) infor-
mation allows to include the context on why certain
activities are necessary. Moreover, visual and verbal
information are linked together: elements in the pro-
cess model can be traced back to their requirements

in the law by looking at their highlights. The process
highlighter is used to generate process models repre-
senting laws, as well as for auditing whether existing
processes in a municipality are compliant with laws.
Figure 2 shows the alignments between laws and pro-
cesses for the example above.

Creating a process of law requires us to process an
entire law: identify its main actors, events, rights, obli-
gations, and constraints between them. This is a major
task, and its manual processing might introduce ambi-
guities and further errors. To help caseworkers stream-
lining their model elicitation activities, the original
process highlighter was extended with Al techniques
based on natural language processing (NLP) [18]. Here
a rule-based approach was explored: most information
required in the models of law corresponds to a specific
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Fig. 2. Law-process alignments: excerpts of the process highlighter

set of grammatical patterns that occur in the legal text,
and standard natural language processing (NLP) tech-
niques such as named-entity recognition and part-of-

speech tagging help retrieving candidates to the case-
worker, that can use them to complete the model, or
filter them out in case of ambiguity.

Efficient compliance checking

While a graphical notation is useful for under-
standing of the implications in the law, the real bene-
fit of such representation comes on the flexibility that
the model allows. The process to achieve a right might
differ from person to person, in the same way that a
caseworker will be autonomous to execute one or other
activity depending on the case. The formal semantics
of DCR graphs permits to link the notation with a set
of simulations. The simulation engine implements the
formal semantics of the notation, allowing casewor-
kers to create scenarios from existing cases that are
desirable, or that should be violated. The scenarios can
map legal precedents or caseworker’s best practice.
Figure 3 represents some of the scenarios derived from
the model of CASS 42.

Furthermore, the validation stage mentioned above
needs to be complemented with a verification step.
This stage will filter out logical errors derived from
the composition of activities. Such errors might lead
to models that are not executable, or where depen-
dencies between activities and decisions it is impossi-
ble to attain a right or fulfil an obligation. Such terms
are known as deadlocks (e. g. “nobody can take a deci-
sion, since everyone is waiting from someone else to
do something”) and livelocks (e. g.: “you can do only
useless work, and not the work that solves the prob-
lem”). Both deadlock and livelock properties need to
be taken into consideration before using models of
law to compliance checking real processes. As models
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of law might involve multiple a large number of de-
cisions, it is recommended that such analysis is done
via automated tools for deadlock and livelock analysis,
including those presented in [19].

Recalling the technological and human challenges
described in the previous section, it is important to be
able to merge process and legal information. We con-
sider a clear separation on models of laws, and pro-
cess models describing administrative work. Process
models represent the work carried out in an organi-
zation, and that might differ from place to place. This
variability is not found in laws: the implementation
of the same digital service in different municipalities
should be compliant to the same law. In [14], we pro-
posed a compliance framework that allow caseworkers
to reuse of formal models of laws, and check whether
the implementation in each municipality is behaving
in accordance to the legal model. The second advan-
tage is modularity: changes in a law might impact
the compliance against the existing process. Such an
impact can be analysed at design level, allowing pos-
sible modifications of the process model before im-
plementation. An important aspect in this step is the
computational complexity: by aligning models of laws
and administrative processes that are both specified
in DCR graphs, we can consider process models as a
refinement of models of law. In short, refinement al-
lows us to say that all the ways activities in can be
composed in the administrative processes are a subset
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Fig. 3. Some scenarios derived from the model of CASS 42

of the possibilities considered in the process model
representing a law, and that only compositions that
fulfil the obligations according to the law will be ac-

cepted. These considerations are key, as they allow us
to us efficient algorithms such as those described in
sources [20].

Making sense of the approach

The theory and tooling developed has become part
of the commercial offering of DCR Solutions process
portal (www.dcrgraphs.net). The portal and technolo-
gies here presented are available for free for non-com-
mercial users, and they are regularly used by a mul-
ti-sector user base, including caseworkers, process
consultants and university students. To test whether
the technologies developed have served its purpose,
the approach has been used in different municipali-
ties, including Syddjurs, Aalborg and Gentofte munici-
palities in Denmark. In particular, our collaboration

with Syddjurs municipality has been instrumental in
the development and improvement of different ver-
sions of the process highlighter. In order to validate
whether the approach here supported caseworkers in
creation and maintenance of graphs, we analysed their
interaction in the process of creation of compliance
models of laws. In [21] we followed a qualitative re-
search approach addressing two main research ques-
tions:

1. How do users engage with the modelling tasks
using legal and process dimensions?
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2. How does the reconciliation between dimensions
improve the quality of the generated models?

The results of the analysis showed that most par-
ticipants used the highlighter in the identification of
events, activities and roles coming from the texts, mov-
ing to the graphical modelling framework to manually
ensure that models behave according to the intent of
the laws or processes. The justifications for this sort
of workflow are associated with the facility to identify
events from the text and the implied cognitive support
obtained when doing so. The alignment between rela-
tions coming from the text and the semantic rules in
DCR graphs was preferred to be done via the graphical
framework, and participants justified this choice argu-
ing an implicit complexity in the interpretation of some

the constraints in the process or legal text, which made
the automatic mapping to DCR relations not straight-
forward activity. Regarding the quality of the generated
process models, the insights gathered from the partici-
pants showed the potential benefits associated with the
use of the highlighter. According to them, the highlight-
er can support transparency in the implementations of
laws. The traceability that linking processes to laws
provides gives a justification of the activities in an ad-
ministrative process. Moreover, the linking mechanism
provided by the highlighter gives a better alignment
between the process model and the corresponding pro-
cess description. Finally, the use of the highlighter can
help to document process models which in turn facili-
tate their coverage and maintainability.

Executable laws

As mentioned in the previous section, the alignment
between laws and processes can help to understand
laws, and to verify how compliant are administrative
processes with respect to the laws. An equally impor-
tant use pertains to the generation of executable, com-
pliant processes. Process models are not only graphical
abstractions that serve to communicate ideas; support-
ed by its formal semantics, a DCR process model can be
executed by a process engine, that will use the model
to create an instance per each case in the municipality.

This process ensures transparency as laws are not
obfuscated by low-level code implementations. To
complete the setup, a presentation layer that allows
the interaction between the caseworker and the en-
gine needs to be built. In the case of DCR graphs, an
open-source tool® has been released so municipalities
can configure the presentation layer to their needs.
This presentation layer can be changed, or interopera-
te with other case management systems, for instance,
KMD Workzone.

Lesson learned and future work

The major outcome of this project has been a suc-
cessful collaboration between academia, industry and
the municipal sector, which has brought theoretical
research to be adapted by software vendors, producing
tools that are operated by the municipalities. These
interactions have brought several research directions
where further development is necessary. I proceed to
list some of them.

Al support to case work. Our interactions with mu-
nicipal governments have evidenced that, while it is
important to provide ways to speed up decision mak-
ing activities for caseworkers, such activities should be
properly justified and explained. The digitalization of
administrative processes is one of them. As we men-
tioned earlier, creating a digital model of laws is a com-
plex task and represents a significant time investment
for caseworkers. An opportunity that emerged was the
application of Al techniques in order to speed up pro-
cessing times. The set of techniques known as natural
NLP can help identifying key information in the law,
lower the ambiguity in some of the terms, and filter
out information that is not supposed to be part of the
digital process. In [18] we started embedding such
techniques by adding to the process highlighter NLP
capabilities that help on the identification of roles,

events or activities and relations. NLP approaches can
be divided into rule-based approaches (learn from a set
of heuristics, written by experts), and machine learning
approaches (learn the rules using an annotated data
set). In the case of legal documents, mixing together
both approaches seem to both help generalization and
accuracy: a rule-based system pattern-matches frag-
ments in the law to rules describing what type of words
and sentence structures correspond to elements in the
digital model. Such an approach provides a quick-start,
it is domain-independent and does not depend on ex-
isting data (the rules are defined in terms of gramma-
tical structures in the language of the regulation). The
tradeoff is accuracy: the lack of domain information
allows ambiguities to appear, and the NLP module will
not detect rules not matching the set of heuristics. Ex-
tending original rules to cover more specialised cases
is also difficult: as the amount of rules increases, the
sets of heuristics become more complex.

Each rule has to fit in together with the entire rule-
set, and as the matches get more situational, it requires
more and more rules to distinctively sort the patterns
from each other. In contrast, a machine-learning ap-
proach does not depends on the patterns, but on the
breadth of the dataset trained on. Law paragraphs and

*DCRGraphsNet [Electronic resource]. URL: https://github.com/DCRGraphsNet/DCROpenCaseManager (date of access: 23.04.2020).
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their constituents are classified. These annotations pro-
vide semantic information. For instance, an annotation
can define that the word “shall” represents a constraint,
that the “municipality” is an actor in the process, rather
than a location, or that a given paragraph describes ob-
ligations in the law. Using a machine-learning approach
has the potential of providing more accurate sugges-
tions, as it embeds domain information, and when hav-
ing enough data, the ML approach might require less
effort to extend than rule-based matching, not having
to engineer the ruleset by hand. The trade-off is gene-
ralizability (changing the domain in laws will require
new training). In future work, we expect to be able to
combine both rule-based and ML approaches: the exis-
ting rule-based approach provides human annotators
with a quick-start set of suggestions that can be con-
firmed, rejected, or extended. Curated suggestions can
then be included in the annotated dataset, that can
then be used for training the ML module.

The second challenge comes with the modulariza-
tion of digital models of laws. While graphical models
tend to decrease the complexity in the perception of
information, having a digital model of the law nor-
mally requires us to have models of multiple law para-
graphs, with connections between them. For example,
figure 4 shows a dependency graph between articles
in excerpts of the GDPR. In order to evaluate Art. 32
(security of processing) considerations regarding three
other articles (Art. 28, 30, 40) need to be considered,
which in turn need to consider other articles (for in-
stance, the other 10 dependencies for Art. 40, including
Art. 32 itself). In order to have a fully compliant model,

all such dependencies need to be resolved, leading to
models of great size that are difficult to understand.
This is an area that could benefit from modular design,
one of the pillars of modern software engineering.
A complex system is decomposed into different mo-
dules, each of them with their own responsibility, and
with the possibility to interact in various ways with
other modules. The same modularity principles can be
applied to laws. We can interpret each article in law
as a module (a node in the graph) that has its specific
behaviour and implicit dependencies with other arti-
cles. The assembly between different articles obeys a
compositional semantics, that propagates the effects
in one article to its dependencies.

Runtime monitoring. We have discussed the use of
models of law as artifacts to ensure compliance in the
administrative process in municipalities, with the aim
to perform a verification before processes are imple-
mented. However, both the complexity of the rules and
their verification processes has limitations: rules in
laws might consider different dimensions such as con-
trol, data, temporal and organisational flows, as well
as combinations between them [22]. Verifying all these
dimensions at compilation time is computationally
expensive, and in some dimensions, even impossible.
For example, the temporal dimension might describe
a policy with a deadline for manual casework, but the
way it has been implemented allows a caseworker to
pass such a deadline. As an alternative, process models
can be used as a yardstick to monitor the state of each
case, suggesting a mechanism of governance and com-
pensation for cases violating the policies.

Human aspects of process modelling

Both legal interpretation and process modelling
have humans in the loop, and the successful adoption of
technologies for digital rights depends on whether hu-
mans can understand the artifacts that represent laws:
process models. The work of [23] showed that hybrid
representations of processes combining laws and digital
process models are perceived differently depending on
the background of the subject. Legal practitioners will
focus more on legal texts than process models, while
process specialists will understand processes mostly
from the models, disregarding legal text. In order to
foster understandability of process models by practi-
tioners, it is suggested that models are explained using
artifacts known and understood by law personal, that is,
using natural language. For this, it is suggested to em-

bed techniques of process summarization [24] that sim-
plify the complexity of the visual notation using jargon
used by lawyers, for instance, by describing the process
in terms of rights and obligations. Moreover, in order
to consolidate a single coherent view it is necessary to
understand what are the factors that affect the under-
standability of process models for non-experts. These
factors range from syntactic, semantic and pragmatic
aspects [25], and the impact of each aspect (in isolation
as well as in composition) might elucidate guidelines
that, in turn, make models more understandable, thus
simpler to use and communicate. Finally, these set of
guidelines might identify areas that can be supported
computationally, with the introduction of layout algo-
rithms, syntax checker, or semantic verifiers.

Conclusions

This paper has reported on our experiences in
the introduction of supportive technologies to sup-
port study, analysis and implementation of digital
rights, and their alignment with case-management
processes in municipalities in Denmark. The process

has involved a close interaction between legal practi-
tioners and computer scientists, and it has generated
a set of tools that now are supporting the adminis-
trative work of caseworkers in municipalities. Such
interactions have brought theoretical and practical
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considerations, that require a combination of multi- run, will require significant research efforts in sup-
ple disciplines in computer science, such as formal portive technologies that foster the processing of
methods, empirical software engineering and natural large amounts of legal texts, while at the same time
language processing. Our experiences in this project decreasing the ambiguity of human-centered aspects
have pointed out that providing support, in the long in process modelling.
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Safety evaluations made in the city Helsingborg indicate a decreased risk of being exposed to crime, but an increased
feeling of unsafe. Damage in the form of scribbling (graffiti) is one of several indicators contributing to feeling unsafe. In
this paper we investigate whether the use of Internet-of-things technology, where a sensor monitors a walking and cycling
tunnel, makes it possible to reduce scribbling. The study shows a number of interesting results. When the sensor was in-
stalled, the public showed a great and positive interest. A short time after installation, the sensor was subjected to a qua-
lified attack where heavy shocks were followed by an initiated way to determine if the sensor was damaged. A setting and
tuning phase was used to empirically test different settings of the sensor to detect scribbling behavior. However, it became
evident during the approximately 6-month long measurement period that we received many false alarms, which were, for
example, that people took shelter in the tunnel in the rain and stood or walked slowly when using their mobile phone. Du-
ring the measurement period, two scribbles occurred where the sensor detected one of them. We observe that the amount of
scribbling has decreased significantly. The number of error reports on scribbling dropped from an average of 3.33 per month
before the sensor was in place to 0.75 cases per month after the sensor was in place.
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MHTEPHET BEHIEV: TEXHOAOTUY UHTEPHETA
AASI VCUAEHUS BE3OTIACHOCTH

3.JIAPCCOHV, 3. BPATT?, . MAJIbMKBHCT®, A. COIEPBEPT®, A. XOJL/T?

YIyndckuii ynusepcumem, LTH, BOX 117, SE-22100, 2. JIyud, Lllseyus
DCnyscba Gesonactocmu 2. Xenvcunzbopea, Drottninggatan, 2, SE-25189, 2. Xenvcune6ope, Lllseyus
% Axis Communications AB, Emdalavigen, 14, SE-22369, 2. JIyH0, Illseyus
‘“Fopoacxoe ynpaseJieHue cmpoumenscmaea, Jdarnvdgsgatan, 22, SE-25189, . Xenvcune6ope, Illseyus

Pe3yibraThl MCCIENOBAHNI B T. X€JIbCMHIGOPre CBUIETENbCTBYIOT O HM3KOM YPOBHE YIPO3bI MTPECTYIUIEHNI, HO BMECTE
C TeM TaHHbIe TOBOPSIT 06 OTCYTCTBMM UYBCTBA 6€30MaCHOCTH y HaceaeHus. [IpuunHsIeMblii yiep6 B Bue Hammuceit (Tpad-
butn) sBseTcst ogHUM 13 (GaKTOPOB, YCUIMBAKOLIMX OIIYIIEH)Ee OMACHOCTHU. B mccieqoBanmu BbISICHSIETCS, TIO3BOJISIET JIn
JCIIO/Ib30BaHMe TeXHOIOrMIi MHTepHeTa Beleii ([0T) yMeHbIINTh YMCI0 CTydaes puunHenus yiep6a. C 9Toi Le/bio mpu-
MEHSUIICh MHTePHEeT-TeXHOIOTUY U JAaTUMK KOHTPOJIS TEeNIeX0HOTO 1 BEJIOCUIIeIHOTO TYHHeIS. [IpuBeIeH psiI MHTePeCHBIX
pesynbraToB. Kamepa rmogsepraiach aTakaM BaHIAIOB, BBISICHSIBIINX, PA6OTAIOT I JaTYMKM. DTalbl YCTAHOBKM ¥ HACTPOI -
KU ObUTM HEeOGXOMMMBI [IJIT SMITMPUUECKOTO TECTUPOBAHMS Pa3IUYHbBIX PEXKMMOB KaMepbl, YTOObI 0OHAPYKMBATH aBTOPOB
rpacdduTi. OmMHAKO 10 MCTEYEHMM ITPUMEPHO IECTUMECSIIYHOTO MEPMO/Ia M3MEPEHNI CTaI0 OUE€BUIHO MHOKECTBO JIOXKHBIX
cpabaTbIBaHMIt, HATIpUMeP, KOTJa IOV YKPbIBAIMCD B TYHHEJIE OT JOSK/IS Y CTOSIY VI MEeJIEHHO IIIJIN, TI0JTb3YsICh MOOWIIb-
HbIMM TejiepOHAMM. 3a Mepuoj, M3MepeHnit oSIBUIOCh ABa TpadduTu. JaTunK 06HAPYKWII OJHO U3 3TUX U300PasKeHMIA.
MO’KHO KOHCTaTMPOBATh, YTO KOJIMUECTBO Ipad Ty 3HAUMTEIbHO COKPATMIIOCH. UNC/Io cO00MIeHMiT 06 OmMOKax CHU3MUIOCH

B cpenHeM ¢ 3.33 ciryyaeB B Mecs1] 6e3 matumka 10 0.75 rmociie ero ycTaHOBKIHA.

Knroueesie cnoea: yvubie ropofia; MHTEPHET Belleii; 6e3011acHOCTh; KOHMUAEHI[MATbHOCTb.

Background

According to the Art. 3 of the Universal declaration
of human rights everyone has the right to live, to be
free and to feel safe. However, our society needs to be-
come safer (goal 16 of the 2030 Agenda®). The goal of
the city of Helsingborg is that the city is perceived as
safe and secure. This goal can be met if the city of Hel-
singborg, together with business, academia, residents
and associations, can understand what make people
feel unsafe and then develop solutions for a safer city,
both in the short and long term.

The city of Helsingborg systematically collects in-
formation from activities within the city and from
collaborating partners such as the police, housing and
security companies. This information is compiled to
create a common snapshot of what is happening in
the City. The common snapshot is based on the me-
thod of “effektiv samordning for trygghet (EST)”>. EST
is based on theory formation and research that, among
other things, point out a number of indicators that af-
fect safety. One of the indicators includes, for example,
broken glass panes on buildings and cars, littering and
scribbles. The common snapshot forms the basis for
business planning and choice of measures to increase
safety and is an important tool for the joint work by the
city and the police.

Another important factor in charting the unsafety is
to ask the residents what they think about their safety
and vulnerability. The police security survey is sent an-

nually to 3000 residents in the city of Helsingborg. The
security survey for 2019 shows a marginal improve-
ment in the residents’ overall assessment of safety in
the city. Figure 1 shows that the overall problem index
for Helsingborg decreased to 2.37 in the 2019 survey
compared to 2.40 in the 2018 survey. This means that
the respondents collectively view the vulnerability and
disorder in Helsingborg as a “not very obvious prob-
lem”, according to the police’s definitions. However,
the improvement is marginal and efforts to increase
the safety of local residents must continue to be one of
the city’s most important priorities. The survey mainly
indicates that the residents perceive the safety of a late
night and disturbances in traffic as the most “tangible
problems” according to the police’s definitions.

The city of Helsingborg has also conducted its own
safety dialogues with residents. City-wide safety dia-
logues were conducted during 2017 and 2018 by the
city’s administration, the city-owned companies and
collaborative partners such as police, rescue services
and security companies. The purpose of the safety di-
alogues is to understand the needs of the residents, so
it will be possible to create trust, trust and a shared
commitment.

In total, the city of Helsingborg talked to about 800
local residents per year. More about Helsingborg’s di-
alogue work can be read on the city’s website, where
the problems raised and what the city has resolved

Transforming our world: the 2030 Agenda for sustainable development [Electronic resource]. URL: https://www.sustainablede-
Velospment.un.org/postZOI5/transformingourworld (date of access: 16.04.2020).
Orebro Universitet [Electronic resource]. URL: https://www.oru.se/forskning/forskningsprojekt/fp/?rdb=p1401 (date of access:

16.04.2020).
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Fig. 1. Problem index in Helsingborg.
Source: Police

after the dialogue events have also been published.
The city’s dialogues, the police’s survey and the city’s
work with location images form the basis for the joint
crime prevention and safety-creating work in Helsing-
borg. Despite good efforts and analysis work as well as
a reduced risk of being exposed to crime, the unsafety
of the residents increases. Working with crime and dis-
order requires a definition of concepts such as safety,
that is the risk of being exposed to crime and how the
local resident perceives the risk. There is a connection
between physical environment, crime and unsafety and
it is about understanding the interaction between man
and the physical environment. Thus, there is a need to

investigate behaviors related to crime and in extension
to the interaction between technology and man.

There have been previous works on making use
of technology to detect graffiti. F. Tombari and
others investigated the use of time-of-flight cameras
for detecting graffiti, which is evaluated in a laborato-
ry environment?. In Sydney, sensors have been tried to
detect graffiti making in progress; however, the sen-
sors do detect other smells but the vapor of graffiti’.
Recently, Deutsche Bahn is exploring a combination
of cameras and artificial intelligence to make it possi-
ble ir()l the future to detect graffiti on trains automati-
cally®.

Goal

Our goal is to investigate if it is with the use of
Citylab.com Internet-of-things (IoT) technology pos-
sible to detect damage in the form of scribbles and, by
extension, be able to reduce the number of occasions

a site in the city is subjected to damage and add in-
formation to Helsingborg city’s work on joint mapping
and causal analysis as a basis for a common situation
snapshot.

Problem and method

We wanted to investigate whether 10T can be
used as a complement to detecting scribbles. To
conduct the survey, a sensor was installed that could
use visual confirmation, filter out moving objects
and classify them. The sensor was set up to detect if
any object or objects were moving or standing still
in groups or as single objects. By programming the

sensor on the basis of this set of rules, a behavior
resembling scribbling could be identified and recor-
ded.

To evaluate the data from the sensor, there is a need
to understand error reports, the choice of test site, the
number of error reports at the selected test site and
the selected technology are needed.

Error reports

A notification, error report, if scribbles are found
is made, for example by residents, via a public appli-
cation (app) “A better Helsingborg” or via the Helsing-
borg city website. An error report is sent to the city’s

Contact Center, which creates a case in a case manage-
ment system, currently infracontrol online. The cases
are then sent from infracontrol online to the contrac-
tor and the cases form the basis for the contractor’s

4Tombari F., Di Stefano L., Mattoccia S., Zanetti A. Graffiti detection using a time-of-flight camera // Advanced concepts for
intelligent vision systems. ACIVS 2008. Lecture Notes in computer science / Blanc-Talon J., Bourennane S., Philips W., Popescu D.,

Scheunders P. (eds). Berlin : Springer, 2008. P. 645-654.

Gan V. A smell test for graffiti [Electronic resource]. URL: https://www.citylab.com/life/2015/05/a-smell-test-for-graffiti/

393266/ (date of access: 16.04.2020).

®Hunting down graffiti with artificial intelligence, digital spirit [Electronic resource]. URL: https:/digitalspirit.dbsystel.de/en/
hunting-down-graffiti-with-artifical-intelligence/ (date of access: 16.04.2020).
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remediation work. When the contractor is in place to
clean, the contractor also removes scribbles discovered
near the reported scribbles, these scribbles are not regi-
stered as new error notifications in the case manage-
ment system.

The total number of error reports about scribbles
reported in the city of Helsingborg during the period
since 1 January 2017 to 31 December 2019 was 10159.
Table 1 shows how the number of cases is distributed
per year.

Table 1

Annual error reports in Helsingborg

Year

Number of cases

2017

4354

2018

3159

2019

2646

Sum

10159

Selection of test site

The chosen test site is the pedestrian and bicycle
tunnel “Nérlunda” located in the southern parts of
Helsingborg. The tunnel has been subjected to re-
peated damage and scribbles which contribute to
increased insecurity. The selected test site is iden-
tified by the Helsingborg citizens as a precarious

place in security dialogues. The tunnel has previ-
ously been the subject of security initiatives imple-
mented by the city of Helsingborg. However, despite
these security efforts, several measures have been
required to restore the tunnel to its original ver-
sion.

Error reports at the test site

The number of error reports per day at the test site
during the period since 1 January 2017 to 1 May 2019,

A
st

Error reports
[OM]
T

before the installation of the sensor, is shown in the
fig. 2.
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Fig. 2. Error reports at the test site during the period since 1 January 2017 to 1 May 2019

Selected technology — IoT

The selected 10T technology to detect if the tunnel
is exposed to scribbles is connected sensor technology.
To use this technology, access to electricity supply and
network connection is required. The electricity supply
was carried out by wiring in existing ducting in the
tunnel roof and access to network access was carried
out through a mobile router.

The sensor was programmed so to detect an object
which remained within specific zones of the tunnel for

a certain time. In order for the sensor to detect a be-
havior, it was required that an object is within these
zones and had a behavior that corresponded to the set-
tings, see fig. 3.

For a period of two weeks, the sensor was set and
fine-tuned to detect a behavior similar to scribbling.
The filtration was placed at a level where detection oc-
curred when someone stayed in the tunnel for more
than 90 seconds. The background for selecting a va-
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lue for the time when one or more objects resides in
the tunnel in it the order of magnitude was that dur-
ing the period of the settings and the fine tuning we
performed empirical tests where we saw that the mean
value of time as classified objects stayed in the tunnel
was less than 30 seconds. By setting a threshold higher
than this, we were able to remove behavior that cor-

-

Detection zone

rectly met the conditions for an alarm but was not a
scab incident.

The data generated by the sensor was stored locally
in the sensor. In order to access saved data and thus be
able to generate statistical data and confirm any de-
tections, a secure login by an authorized person was
required.

T em—
I Detection zone <

¥
1

Fig. 3. Tllustration of the sensors zones of detection and no-detection

Results

During the measurement period, since 11 June to
28 November 2019, an empirical study was conducted
in which the sensor technology detected 307 cases of
unwanted behavior. During the measurement period,
2 cases of scribbles occurred where one of the cases
was not correctly detected.

The number of error reports from 1 January 2017
until 28 November 2019 was 103 for the test site. Of
these 103 error reports, 97 occurred before the sensor

technology was placed in tunnels, which is between
1 January 2017 and 1 May 2019, and 6 error reports oc-
curred when the sensor technology was installed in the
tunnel, that is between 1 May 2019 and 28 November
2019, see table 2. We compare the number of error re-
ports before the sensor was installed with the number
after installation. We note that the number of error re-
ports has decreased from an average of 3.33 cases per
month to an average of 0.75 cases per month.

Table 2

Number of error reports before the test period and after the test period

Time C?rf(e)rsl,gf r All cases
1 January 2017 — 1 May 2019 3.33 97
1 May 2019 - 31 December 2019 0.75 6
Sum 103

Figure 4 shows the number of error reports at the
test site per day from 1 January 2017 to the end of
the measurement period 28 November 2019 (no error
reports have been reported between 31 October 2019
and 28 November 2019). Figure 4 clearly shows how
the number of error reports has drastically reduced af-
ter 1 May 2019, i. e. after the day when the sensor was
installed. The high number of error reports around the

92

time period 31 July 2019 in figure 4 can be correlated
to the scribble that the sensor detected. Based on the
study, we conclude that the installed sensor has had a
good effect in reducing the amount of scribble in the
tunnel. The sensor has also had an effect on the im-
mediate area around the tunnel. After the sensor has
been placed, only one error message has been received,
around 31 October 2019.
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Error reports

Fig. 4. Number of error reports at the test site from 1 January 2017 until 31 October 2019

Discussion

In the study IoT in the form of sensor technology was
investigated as a complement to increase safety. The
study shows that it is difficult to automatically detect a
behavior like scribbling. The study shows many detec-
tions on behaviors that are not real scribbling, which
may occur due to the cases when people seek protection
for rain or people who walk slowly, such as people using
a walker or who walk and look at their mobile phone.

During the installation of the sensor technology,
many people stopped to discuss what was done and
many expressed a positive opinion that something is
being done to reduce scribbling. When the sensor was
in place for about 2 weeks, it indicated a so-called shock
detection. This means that the sensor has been subject-
ed to severe violence or damage. When checking the
sensor, it turned out that a group of 5 adolescents in
the lower teens had struck the sensor. After repeatedly
hitting the sensor, one of them produced a cell phone
where it appeared that this person was filming the sen-
sor for a short period of time after which the entire
group quickly left the scene. In terms of experience, we
have seen this before when people try to destroy mon-
itoring equipment in some way and then find out if the
sensors work or not. A functioning sensor leaks infrared
light during darkness, which is invisible to the human
eye. However, you can see it through another camera,
for example, a mobile phone. In this case, we assume
that the group saw that the sensor was still in opera-
tion, which is most likely the reason why they quickly
moved away from the site. This incident was the only
one that triggered a shock detection in the sensor. It
is striking that young people of this age know that the
systems work in this way.

The study shows that people change behavior when
sensor technology is installed. The number of scribbling
decreased dramatically from an average of 2 incidents

and 3.3 error reports per month to 2 scribbling incidents
in 6 months and 0.75 error reports per month.

We have seen a significant reduction in the number
of scribbles and the number of error reports during the
measurement period, but we cannot say for sure whe-
ther the reduction in scribbling will persist over a longer
period. We have used error reports as a comparison, and
it should be noted that since registration of the number
of scribbling remedies is done through reports from the
public, collaboration partners and the contractor, the ac-
tual number of scribes in Helsingborg is not necessarily
the same as the number of registered scribes.

Future work could be to investigate:

1. Technology. The sensor technology used at the test
site has limitations on both logic, hardware and reporting
systems (ability to collect, filter and manage data). In or-
der to be able to repeat the effort that has been evaluated,
the system needs to be upgraded with another hardware
that is able to handle filtering better but also supports
artificial intelligence technology. This would enable, first
and foremost, to refine the ability to detect unwanted be-
havior such as scribbling and other behavior such as peo-
ple in groups staying in the tunnel during evenings and
nights. The evaluation can also contribute to solutions
for reducing graffiti in other places in the city.

2. Scale up. The study was conducted in a pedestri-
an and bicycle tunnel. It would be interesting to place
sensor technology in several pedestrian and bicycle
tunnels to obtain a larger data base.

3. Longer measurement period. The study showed a
dramatic decrease in scribbles during the measurement
period, but it would be interesting to investigate wheth-
er this decrease would persist over a longer period.

4. People’s privace. A future study could investigate
whether people feel that sensor technology is compro-
mising their integrity.

Received by editorial board 20.04.2020.
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This paper proposes a critical assessment of the jurisprudence of the Inter-American Court of Human Rights (IACRTHR)
regarding the systemic integration of the provisions enshrined in the American convention on human rights (ACHR), under
the light of the developments of the corpus juris of international human rights law. By incorporating the evolution in the
interpretation of human rights law into the reading of ACHR, IACRTHR has expanded the scope of protection of the rights
recognized within the ACHR, aiming at delivering more effective and comprehensive protection of them. This study will
specifically focus its analysis on the interpretative method applied by IACRTHR. In particular, special attention will be given
to the manner that the regional tribunal has applied the method of systemic integration of international human rights law,
under the guiding light of the pro homine principle, which hermeneutically put the protection of individuals at the centre of
the interpretative process of international human rights law.
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MeskaMepMKaHCKUIT Y[, 110 TTpaBaM uesioBeKa pacmupimi chepy 3aiuThl IpaB, MIPM3HAHHBIX B Heli. B maHHOIT paboTe cae-
JIAH aKIeHT Ha MHTePIPeTAIMOHHOM ITOIX0/e Cyaa. B vacTHOCTM, 0c060€ BHUMAHME YeaeHO TPYUMEHEHMIO PeTYOHATbHBIM
TPMOYHAIOM CUCTEMHOI MHTEerpanuy MeKIyHapOIHOTO 3aKOHOAATEIbCTBA 10 MTPaBaM YesIOBEKa B CBETe PYKOBOASIIETO
TMPUHINIIA TYMaHM3Ma, IJie 3alliuTa YaCTHBIX JIMI FepMeHeBTUUEeCKM CTaBUTCS B L[EHTP BHUMMAaHMSI MHTEPIIPEeTalIOHHOTO

nponecca MeXXOyHapOOHOI'o 3aKOHOAAaTe/IbCTBa B obmactu IIpaB 4YeJIOBEeKa.

Kniouesste cnosa: npaBa uesioBeKa; CYUCTEMHAsT MHTEPIIPETAIVsT; KOPIIOPATUBHOE MIPAaBO; MPUHIUIT I'yMaHu3Ma; Mex-

aMepUKaHCKMit Cy[ 110 ITpaBaM yesioBeka.

Introduction

The Inter-American Court of Human Rights
(IACRTHR) has developed an innovative jurisprudence
that has contributed to the strengthening of the no-
tion of the corpus juris of international human rights
law. By means of interpreting the provisions contained
in the American convention on human rights (ACHR)*,
under the light of relevant regional or universal human
rights instruments, the IACRTHR has paved the way for
more effective protection of conventionally recognised
human rights.

In other words, the regional tribunal has intro-
duced a systemic integration of international human
rights norms, which consists in interpreting the pro-
vision of the ACHR under the light of relevant human
rights instruments that are part of the same system®.
This systemic normative integration has streng-
thened the protection of human rights, not only faci-
litating the generation of all its appropriate effects
(i. e. principle of effectiveness or effet utile), but also
laying the foundation for their evolutive interpreta-
tion under the light of international human rights law
developments®.

Moreover, the interpretative prevalence of the prin-
ciple of effectiveness has been reinforced in the ju-
risprudence of the IACRTHR with the incorporation
of the pro homine principle. By introducing this ad-
ditional hermeneutical tool, the IACRTHR has deve-
loped an interpretation of human rights norms based
“on the principle of the rule most favourable to the
human being”7. In addition, the effective protection
of conventionally recognized rights has been further

strengthened by means of a non-restrictive interpreta-
tion [1, p. 6]. In this sense, the regional tribunal used
extensively the provisions enshrined in Art. 29 of the
ACHR, which precluded any restrictive interpretation
of the rights and freedoms recognized in this con-
vention, either by virtue of domestic legislation or
by the implementation of other conventional obliga-
tions®.

Therefore, these hermeneutical developments have
paved the way for the introduction of more robust
human rights guarantees in the region. These gua-
rantees have been reinforced by means of interpret-
ing the ACHR in line with the pro homine principle,
which is an interpretation that allocates the human
person - and its effective protection — at the centre
of the interpretation and implementation of human
rights provisions.

However, it is important to note that this expan-
sive interpretation of the ACHR risks being perceived
as a praetorian introduction of rights and obligations
not expressly mentioned in the text of this conven-
tion. In fact, as mentioned elsewhere, this develop-
ment has generated some discomfort among states
members of the ACHR. In this regard, it has been not-
ed that the jurisprudence related to the recognition
of the right of indigenous peoples to their traditional
land and territories have had an enormous impact
on different strategic sectors for the development
of the states, in particular, in the exploitation of the
natural resources present in the claimed traditional
lands [2].

“The American convention on human rights, also denominated Pact of San José, Costa Rica adopted by delegates of the member
states of the Organization of the American States (OAS) in the Inter-American specialized conference on human rights, which was
held in San José (Costa Rica) on 22 November 1969, and entered into force on 18 July 1978. Today, 22 countries — out of 35 states

members of the OAS are parties to this convention.

*Koskenniemi M. Fragmentation of international law: difficulties arising from the diversification and expansion of international
law // Report of the study group of the Int. Law Comm., A/cn.4/L.682 (Int. Law Comm., 1 May — 9 June and 3 July — 11 Aug. 2006,

Geneva, Switzerland).

®The right to information on consular assistance in the framework of the guarantees of the due process of law. 1 Oct. 1999.
IACRTHR. Advisory opinion OC-16/99. Series A. No. 16. Para 58 ; Lixinski L. Treaty interpretation by the Inter-American Court of
Human Rights: expansionism at the service of the unity of international law // The Eur. Journ. of Int. Law. 2010. Vol. 21. No. 3.

"Baena-Ricardo et al. v. Panama. 2 Feb. 2001. IACRTHR. Judgment on merits, reparations and costs. Series C. No. 72. Para 189.

8Art. 29 of the ACHR reads as follow: “No provision of this convention shall be interpreted as: (a) permitting any state party,

group, or person to suppress the enjoyment or exercise of the rights and freedoms recognized in this convention or to restrict them
to a greater extent than is provided for herein; (b) restricting the enjoyment or exercise of any right or freedom recognized by virtue
of the laws of any state party or by virtue of another convention to which one of the said states is a party; (c) precluding other rights
or guarantees that are inherent in the human personality or derived from representative democracy as a form of government; or (d)
excluding or limiting the effect that the American declaration of the rights and duties of man and other international acts of the
same nature may have”.
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To conclude, an analysis of the IACRTHR’s inter-
pretative methods will contribute to a better under-
standing of the steps taken by this regional tribunal
towards the determination of the content and scope
of the rights contained in the ACHR. This article will

both clarify the legal grounds invoked by the IACRTHR,
and shed light on the hermeneutical contribution of its
jurisprudence that has integrated human rights provi-
sions under the light of the developments of the corpus
juris of international human rights law.

Human rights interpretation in the Americas

When interpreting the provisions of the ACHR, the
IACRTHR relies on traditional interpretive canons’. In
particular, it makes specific references to both general
and supplementary rules of interpretation as incorpo-
rated in Art. 31'° and Art. 32! of the 1969 Vienna con-
vention on the law of the treaties (VCLT)'2.

As stated by Art. 31 of the VCLT, the primary gui-
dance for interpretation of the provisions contained
in a treaty is provided by its own object and purpose,
which in the case of the ACHR is the “effective protec-
tion of human rights”. For the IACRTHR, “[t]he safe-
guard of the individual in the face of the arbitrary ex-
ercise of the powers of the State is the primary purpose
of the international protection of human rights”!>. It is
important to notice that this method of interpretation
“respects the principle of the primacy of the text, that
is, the application of objective criteria of interpreta-
tion”!*. It also means that the terms and - therefore —
the content of the rights recognized in the ACHR have
autonomous and independent meanings, which are in-
formed not only by the object and purpose of the same
instrument, but also “interpreted by reference to their
normative environment” in which the convention is
integrated®.

The hermeneutical relevance of the principle of ef-
fectiveness (effet utile). According to the IACRTHR, the
ACHR - as a human rights treaty - must be interpreted
“in such a way that the system for the protection of hu-
man rights has all its appropriate effects (effet utile)”'®.

Moreover, the interpretation should not reduce, re-
strict, or limit the recognition and effective protection
of rights enshrined in the ACHR. In the wording of
Judge Garcia Ramirez, “the principle of interpretation
that requires that the object and purpose of the trea-
ties be considered (Article 31(1) of the Vienna Conven-
tion) <...> and the principle pro homine of the inter-
national law of human rights <...> which requires the
interpretation that is conducive to the fullest protec-
tion of persons, all for the ultimate purpose of preserv-
ing human dignity, ensuring fundamental rights and
encouraging their advancement”!”. To put it different-
ly, protected rights have to be interpreted in a man-
ner that reinforces their effective implementation and
avoids any potential interpretation that could make
their enjoyment illusory or deprived of their essential
content. According to the IACRTHR, “the efficacy of
the mechanism of international protection, must be
interpreted and applied in such a way that the gua-
rantee that it establishes is truly practical and effective,
given the special nature of human rights treaties”!8. As
expressed by the IACRTHR, “[a] provision of the Con-
vention must be interpreted in good faith, according
to the ordinary meaning to be given to the terms of
the treaty and their context, and bearing in mind the
object and purpose of the ACHR, which is the effective
protection of the human person, as well as by an evolu-
tive interpretation of international instruments for the
protection of human rights”*.

For a more detailed explanation of the interpretative methods applied by the Inter-American Court, see: Fuentes A. Expanding
the boundaries of international human rights law. The systemic approach of the Inter-American Court of Human Rights [Electronic
resource]. Available from: https://ssrn.com/abstract=3163088 (date of access: 07.04.2020).

10A1t. 31 of the VCLT states — in its first paragraph — that “(a) treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose”.
HArt. 32 of the VCLT recognizes the possibility of recourse to supplementary means of interpretation, such as “the preparatory

work of the treaty and the circumstances of its conclusion”.

12Other treaties” subject to the consultative jurisdiction of the court (Art. 64 of ACHR). 24 Sept. 1982. IACRTHR. Advisory opi-

nion oc-1/82. Series A. No.1. Para 33.

3Yatama v. Nicaragua. 23 June 2005. IACRTHR. Judgment on preliminary objections, merits, reparations and costs. Series C. No.

127. Para 167.

The effect of reservations on the entry into force of the American convention on human rights (Art. 74 and Art. 75). 24 Sept.

1982. IACRTHR. Advisory opinion oc-2/82. Series A. No. 2. Para 29.

5Koskenniemi M. Fragmentation of international law. Supra note 2. P. 209. Para 413-414. According to this study, “[a]ll treaty
provisions receive their force and validity from general law, and set up rights and obligations that exist alongside rights and obliga-
tions established by other treaty provisions and rules of customary international law”.
The right to information on consular assistance. Supra note 3. Para 58.
"Mayagna (Sumo) Awas Tingi Community v. Nicaragua. 31 Aug. 2001. IACRTHR. Judgment on merits, reparations and costs.
Series C. No. 79. Concurring opinion of Judge Sergio Garcia Ramirez. Para 2.
8 Constitutional Court v. Peru. Competence. 24 Sept. 1999. IACRTHR. Judgment. Series C. No. 55. Para 36. See also: Yatama

v. Nicaragua. Supra note 12. Para 204.

Artavia Murillo et al. (“In vitro fertilization”) v. Costa Rica. 28 Nov. 2012. IACRTHR. Judgment on preliminary objections, me-
rits, reparations and costs. Series C. No. 257. Para 173. For a comprehensive analysis of the main findings of the case, see: Ligia M.
A pro-choice reading of a pro-life treaty: the Inter-American Court on Human Rights’ distorted interpretation of the American Con-
vention on human rights in Artavia v. Costa Rica // Wisconsin Int. Law Journ. 2014. Vol. 32. Issue 2. P. 223-266.
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Therefore, in order to fulfil the requirements of
the principle of effectiveness, which lies at the core
of the scope of protection of the ACHR, the interpre-
tation of its text cannot affect or interfere with the
scope of protection of a given right to a point of de-
priving an individual of the effective guarantees and
freedoms enshrined in it. As a complement of this
principle, Art. 29 of the ACHR incorporates the prin-
ciple of non-restrictive interpretation’. This principle
precludes any restrictive interpretation of the rights
and freedoms recognized in the ACHR, by virtue of do-
mestic legislation or the implementation of other con-
ventional obligations. In this regard, the IACRTHR has
stressed that “[a]ny interpretation of the Convention
that <...> would imply suppression of the exercise of
the rights and freedoms recognized in the Convention,
would be contrary to its object and purpose as a human
rights treaty”?!.

Furthermore, effective protection of conventional
rights also demands special attention to all circum-
stances and relevant contextual factors of the case
under analysis. As Judge Sergio Garcia-Ramirez high-
lighted, “[i]t would be useless and lead to erroneous
conclusions to extract the individual cases from the
context in which they occur. Examining them in their
own circumstances - in the broadest meaning of the
expression: actual and historical — not only contribu-
tes factual information to understand the events, but
also legal information through the cultural referen-
ces — to establish their juridical nature and the corre-
sponding implications”?2. As expressly reaffirmed by
the IACRTHR, “human rights treaties are living instru-
ments whose interpretation must consider the chan-
ges over time and present-day conditions”%. For this
reason, the regional tribunal “must adopt the proper
approach to consider [the interpretation of a given
right] in the context of the evolution of the fundamen-
tal rights of the human person in contemporary inter-
national law”?*,

Evolutive and systemic interpretation of the ACHR.
In addition to the above-mentioned hermeneutical

steps, the IACRTHR has introduced an evolutive inter-
pretation of the ACHR, following the blueprints of the
International Court of Justice (ICJ]), which has stated:
“an international instrument has to be interpreted and
applied within the framework of the entire legal sys-
tem prevailing at the time of the interpretation”?’.

Societal conditions change permanently as “cul-
ture takes diverse forms across time and space”?®. In-
ternational human rights law cannot be blind to those
changes; it needs to follow the historical development
of societies in order to remain meaningful as a nor-
mative parameter. That is why the continually evolv-
ing conditions in society influence the interpretation
of a given right within a particular historical and geo-
graphical context.

According to the famous proposition of the Vienna
declaration and programme of action (1993), human
rights are universal, indivisible, interdependent and
interrelated, but in their interpretation and imple-
mentation, “the significance of national and regio-
nal particularities and various historical, cultural and
religious backgrounds must be born in mind”?’. This
means that human rights interpretation needs to take
into consideration the evolving socio-cultural condi-
tions in which human rights norms and standards need
to be implemented?®.

It is precisely based on the above-mentioned con-
siderations that the IACRTHR has stated, “human
rights treaties are living instruments whose interpre-
tation must consider the changes over time and pre-
sent-day conditions”%. In other words, for the regio-
nal tribunal the interpretation of human rights provi-
sions needs to follow the developments that take place
in our societies and — therefore — needs to be evolutive
too. That is, when interpreting a given right, the ACHR
“must adopt the proper approach to consider it in the
context of the evolution of the fundamental rights
of the human person in contemporary international
Jlaw”%0,

Moreover, the evolutive interpretation of human
rights provisions is complemented by taking into

20gee: supra note 6 ; Fuentes A. Expanding the boundaries of international human rights law. Supra note 8. P. 8.

Hlycher Bronstein v. Peru. 24 Sept. 1999. IACRTHR. Competence. Series C. No. 54. Para 41. See also: Fuentes A. Judicial inter-
pretation and indigenous peoples’ rights to lands, participation and consultation. The Inter-American Court of Human Rights’ ap-
proach // Int. Journ. on Minority and Group Rights. 2015. No 23. P. 58.

“2yatama v. Nicaragua. Supra note 13. Concurring opinion of Judge Sergio Garcia-Ramirez. Para 7.

%The right to information on consular assistance. Supra note 3. Para 192 ; Gémez-Paquiyauri Brothers v. Peru. 8 July 2004.
IACRTHR. Judgment on merits, reparations and costs. Series C. No. 110. Para 165.

2The right to information on consular assistance. Supra note 3. Para 115.

%Legal consequences for states of the continued presence of South Africa in Namibia (South West Africa). Notwithstanding Se-
curitéf Council Resolution 276 (1970). 21 June 1971. ICJ Advisory opinion, IC] reports. 1971. P. 16, 31.

2UNESCO universal declaration on cultural diversity : adopt. by the 31° session UNESCO General Conference. 2 Nov. 2001.

Art. 1.

2Vienna declaration and programme of action of 12 July 1993. A/CONF.157/23. Section I. Para 5.

BEuentes A. Expanding the boundaries of international human rights law. Supra note 8. P. 9 et seq.

The right to information on consular assistance. Supra note 3. Para 114. See also: Case of the “Street children” (Villagran-Mo-
rales et al.) v. Guatemala. 19 Nov. 1999. IACRTHR. Judgment on merits. Series C. No. 63. Para 192 ; Gémez-Paquiyauri Brothers v.

Peru. Supra note 23. Para 165.

39The right to information on consular assistance. Supra note 3. Para 115.
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account not only the instruments and agreements di-
rectly related to the provision under interpretation
(Art. 31(2) (a), (b) of the VCLT), but also “any relevant
rules of international law applicable in the relations
between the parties” (Art. 31(3)(c) of the VCLT). The
latter provision introduces the principle of systemic in-
tegration in general international law, which “points
to a need to take into account the normative environ-
ment more widely”>!. In the wording of the IACRTHR,
“[a]ccording to the systematic argument, norms should
be interpreted as a part of a whole, the meaning and
scope of which must be defined based on the legal sys-
tem to which they belong. Thus, the IACRTHR has con-
sidered that "the interpretation of a treaty should take
into account not only the agreements and instruments
formally related to it (Article 31(2) of the Vienna Con-
vention), but also its context (Article 31(3))"; in other
words, international human rights law”>2.

Therefore, for the IACRTHR the interpretation of
the ACHR must take into account the legal system
of which the ACHR is a part, namely, international hu-
man rights law®>. This means that the IACRTHR would
not limit itself to the text of the ACHR when it inte-
grates the content of its provisions, but would rather
scrutinize all other regional or universal human rights
instruments that would provide support and would -
eventually — complement its application in a given
case. The IACRTHR has considered that it could “ad-
dress the interpretation of a treaty provided it is di-
rectly related to the protection of human rights in a
member state of the Inter-American system, even if

that instrument does not belong to the same regional
system of protection”34.

The systemic interpretative approach is essentially
grounded on the fact that international human rights
law “is composed of a series of rules (conventions,
treaties and other international documents), and also
of a series of values that these rules seek to develop”zs.
Also, according to Justice Cancado Trindade: “Stem-
ming from human conscience and the sentiment of
justice enshrined therein, jus gentium is erected upon
ethical foundations, incorporates basic human values,
common to the whole of humankind, thus paving the
way for the future evolution of the international legal
order”*®. This further indicates that norms “should also
be interpreted based on a values-based model that the
Inter-American System seeks to safeguard from the per-
spective of the “best approach” for the protection of
the individual”®’.

Finally, it is important to note that the object and
purpose of human rights treaties provide the criteria
that inform the values-based model that permeates
the entire interpretative process. In addition to the
consideration of those values, the interpreter needs
to take into consideration the principles and values
that permeate the entire legal system, which the in-
strument under interpretation is a part of. Indeed, the
systemic argument not only paves the way for norma-
tive cross-referencing but also for an axiological inte-
gration and value-based cross-fertilization across all
human rights law instruments relevant to a given case
under analysis.

The corpus juris of international human rights law

The notion of corpus juris of international human
rights law has emerged in the last decades as a guiding
interpretative principle that permeates the entire juris-
prudence of the IACRTHR. As pedagogically explained
by the IACRTHR, “the corpus juris of international hu-
man rights law comprises a set of international instru-
ments of varied content and juridical effects (treaties,
conventions, resolutions and declarations). Its dyna-
mic evolution has had a positive impact on internation-
al law in affirming and building up the latter’s faculty
for regulating relations between States and the human

beings within their respective jurisdictions. This Court,
therefore, must adopt the proper approach to consid-
er this question in the context of the evolution of the
fundamental rights of the human person in contem-
porary international law”*. Finally, it is important to
highlight the conceptual approach of the IACRTHR in
one of its latest Advisory opinion, related to the rights
and guarantees of children in the context of migration
processes. In this Advisory opinion, the IACRTHR has
referred to the corpus juris as “a series of rules express-
ly recognized in international treaties or established

31Koskenniemi M. Fragmentation of international law. Supra note 2. P. 209. Para 415. According to this study, “[w]ithout the
principle of "systemic integration" it would be impossible to give expression to and to keep alive, any sense of the common good of
humankind, not reducible to the good of any particular institution or "regime"”. (P. 244. Para 480).

32 Artavia Murillo et al. (“In vitro fertilization”) v. Costa Rica. Supra note 18. Para 191. See also: Gonzélez et al. (“Cotton field”)
v. Mexico. 16 Nov. 2009. IACRTHR. Judgment on preliminary objection, merits, reparations and costs. Series C. No. 205. Para 43.

%5The right to information on consular assistance. Supra note 3. Para 113 ; Kichwa Indigenous People of Sarayaku v. Ecuador.
27 June 2012. IACRTHR. Judgment on merits and reparations. Series C. No. 245. Para 161.

3*sarayaku v. Ecuador. Supra note 32. Para 161.
35Gonzélez et al. (“Cotton field”). Supra note 31. Para 33.

% Cangado Trindade A. A. International law for humankind: towards a new jus gentium. Leiden : Brill Nijhoff, 2013. P. 27.

5TIbid. P. 27.

381bid. Para 115. See also: Juridical condition and rights of undocumented migrants. 17 Sept. 2003. IACRTHR. Advisory opinion
0OC-18/03. Series A. No. 18. Para 120 ; Yakye Axa indigenous community v. Paraguay. 17 June 2005. IACRTHR. Judgment on preli-
minary objections, merits, reparations and costs. Series C. No. 172. Para 67 ; [tuango Massacres v. Colombia. 1 July 2006. IACRTHR.
Judgment on preliminary objections, merits, reparations and costs. Series C. No. 148. Para 157.
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in international customary law as evidence of a gene-
ral practice accepted as law, as well as of the general
principles of law and of a series of general norms or
soft law, that serve as guidelines for the interpretation
of the former, because they provide greater precision
to the basic contents of the treaties”’.

The IACRTHR views, that states are “bound by the
corpus juris of the international protection of human
rights, which protects every human person erga omnes,
independently of her statute of citizenship, or of migra-
tion, or any other condition or circumstance” in order
to deliver effective protection to the rights contained
in the convention®. In this sense, it is important to
highlight that the systemic protection provided by the
corpus juris of human rights law is particularly relevant
vis-a-vis individuals or groups in situations of vulnera-
bility. As Justice Cancado Trindade said when referring
to the relevance of the instruments that integrate the
corpus juris, “[t]o attempt to withdraw their protection,
rendering human beings, individually and in groups, ex-
tremely vulnerable, if not defenceless, would go against
the letter and spirit of those Conventions”*.

In integrating the corpus juris of international hu-
man rights law, the IACRTHR has referred to all kind of
norms (binding or not, universal, regional or domestic)
while dealing with different provisions of the ACHR
in relation to a wide array of issues involving, for in-
stance, the rights of indigenous peoples, undocument-
ed migrant workers, children, etc. [3, p. 243]. Indeed,
the IACRTHR has not only taken into account different
sources of international law during its extensive inter-
pretation of the ACHR, including jus cogens norms and
erga omnes obligations*?, but has also made consistent
references to domestic law*>.

Moreover, human rights treaties are not static do-
cuments, frozen in time. On the contrary, they are liv-

ing instruments whose interpretation must consider
the changes over time and present-day conditions**.
Thus, the integrative references to international
human rights instruments must also take into con-
sideration the developments in their interpretation
provided by authoritative human rights adjudicative
bodies, such as regional human rights courts or UN
treaty bodies, which have the conventional mandate
to interpret those instruments under today’s societal
conditions.

In sum, references to the corpus juris of interna-
tional human rights law have also paved the way to
the allocation of the fate of the human person — and
of humankind as a whole - as a central element of
international law. According to Justice Cancado Trin-
dade, this process of integration has led to a “greater
justice” and “a higher level of humanity” in interna-
tional law, where the subjects of international law are
not only states and international organizations but
also “human beings, either individually or collective-
ly” and “humankind”*. The subjects of international
law are not only states and international organizations
but also human beings, either individually or collec-
tively, and humankind. In this sense, it has been said
that “[t]he corpus juris is therefore "essentially victim
orientated" as it has been originally consolidated and
developed in benefit of human beings "individually" or
"in groups"”*°.

In light of the above considerations, it is possible to
conclude that the pro homine principle has also played
a central hermeneutical role in the IACRTHR’s juris-
prudence by prioritizing the centrality of the indivi-
dual’s fate in the interpretative process of the ACHR.
Consequently, some remarks regarding this principle
are necessary to achieve a better understanding of the
IACRTHR’s systemic interpretation.

The interpretative centrality of the pro homine principle

The “effective protection of human rights” consti-
tutes not only the object and purpose of the ACHR but
also a guiding principle for its interpretation. Indeed,
human rights treaties aim to establish a system for the
protection of human dignity, which reinforces and pro-
vides content to the pro homine principle (also referred
to as pro persona principle). For instance, according to

the IACRTHR, “the right to due process must be con-
sidered in accordance with the object and purpose su-
pra note of the American Convention, which is the ef-
fective protection of the human being; in other words,
it should be interpreted in favor of the individual”*’.
The pro persona principle has permeated and in-
fluenced the jurisprudence of the IACRTHR, which has

%Rights and guarantees of children in the context of migration and/or in need of international protection. 19 Aug. 2014.

IACRTHR. Advisory opinion OC- 21/14. Series A. No. 21. Para 60.

“Oryridical condition and rights of the undocumented migrants. Supra note 36. Para 85.
4 Application of the Convention on the prevention and punishment of the crime of genocide (Croatia v. Serbia). 3 Feb. 2015. IC].

Merits, dissenting opinion of Judge Cancado Trindade. Para 61.

42See: Juridical condition and rights of the undocumented migrants. Supra note 36. Concurring opinion of Judge Cancado Trin-

dade. Para 86-89.

“Medina Quiroga C. The American convention on human rights. Supra note 5.

“The right to information on consular assistance. Supra note 3. Para 114.

4SCancado Trindade A. A. International law for humankind. Supra note 34. P. 282.

46Application of the Convention on the prevention and punishment of the crime of genocide (Croatia v. Serbia). Supra note 38.

Dissenting opinion of Judge Cancado Trindade. Para 59.

4TSee: Medina Quiroga C. The American convention on human rights. Supra note 5. P. 6 ; 19 merchants v. Colombia. 5 July 2004.
IACRTHR. Judgment on merits, reparations and costs. Series C. No. 103. Para 173 (emphasis added).
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elevated its interpretative relevance to the point of reco-
gnizing it as a constitutive part of the ACHR [4]. The
IACRTHR has said in this regard that, “[t]he American
Convention expressly establishes specific standards of
interpretation in its Article 29, which includes the pro
persona principle, which means that no provision of the
Convention may be interpreted as restricting the en-
joyment or exercise of any right or freedom recognized
by virtue of the laws of any State Party or by virtue of
another convention to which one of the said States is a
party, or excluding or limiting the effect that the Ameri-
can declaration of the Rights and Duties of man and
other international acts of the same nature may have”*.

The pro homine principle emerges as an essential
hermeneutical tool, which — combined with the evolu-
tionary and systemic interpretation of the IACRTHR -
enlarges human rights’ protection. Regarding the
importance of the pro-homine principle in the ju-
risprudence of the IACRTHR, see — among others —
A. Fuentes, M. Vannelli [5]. This means that the refe-
rences made by the IACRTHR to different human rights
instruments could facilitate not only an interpretative
expansion of the scope of protection of human rights
but also the prioritization and centrality of the indi-
vidual’s fate in the process of interpretation [6].

The constant jurisprudence of the IACRTHR is per-
meated by references to instruments that are part of
the corpus juris of international human rights law, in-
terpreted (and applied) under the guiding light of the
pro homine principle. For instance, by applying these
interpretative guidelines, the TACRTHR has conclu-
ded that sexual orientation, gender identity and gen-
der expression are categories protected by the ACHR,
because included within the legal category of “any
other social condition”, contained in Art. 1(1) of the
ACHR as prohibited grounds of discrimination. In line
with these developments, it is important to highlight
that the IACRTHR has recognized — in a newly adopt-
ed advisory opinion — not only the general prohibition
of discrimination based on sexual orientation, but also
that “the right of each person to define his or her se-

xual and gender identity autonomously and that the
personal information in records and on identity do-
cuments should correspond to and coincide with their
self-defined identity is protected by the American
Convention under the provisions that ensure the free
development of the personality (Articles 7 and 11(2)),
the right to privacy (Article 11(2)), the recognition of
juridical personality (Article 3), and the right to a name
(Article 18)*°.” The same could be said in connection
with children’s rights, where the IACRTHR has expand-
ed the scope of protection of their rights by stressing
their particular needs and situation of vulnerability,
such as could be the case of unaccompanied children in
processes of migration®’. Finally yet importantly, the
innovative jurisprudence developed by the IACRTHR in
connection with indigenous peoples’ land and cultural
rights is nothing but an additional example of the “hu-
manization” of international law. As an example of the
process of “humanization” of international law, it is
important to highlight the systemic integration of the
rights of indigenous peoples made by the IACRTHR.
In this sense, IACRTHR has expressly stated that
“[t]wo international instruments are particularly rel-
evant to the recognition of the right to cultural iden-
tity of indigenous peoples: the International Labour
Organization convention No. 169 on indigenous and
tribal rights and the United Nations declaration on the
rights of indigenous peoples™’.

In fact, it is essential to highlight that the princi-
ple of humanity “permeates the whole corpus juris of
the international protection of the rights of the human
person (encompassing international humanitarian
law, the international law of human rights and inter-
national refugee law), conventional as well as custo-
mary, at global (UN) and regional levels”*%. Hence, the
pro homine principle is not only a principle of inter-
pretation but also “a rigorous principle for the elabo-
ration of national and international norms” and - in
this regard — a “principle of regulation”>*, which “gives
expression to the raison d’humanité imposing limits to

the raison d’Etat”>*.

#8Rights and guarantees of children in the context of migration and/or in need of international protection. Supra note 36. Para 54.
“Atala Riffo and daughters v. Chile. 24 Feb. 2012. IACRTHR. Judgment on merits, reparations and costs. Series C. No. 254.

Para 78-93 ; Gender identity, and equality and non-discrimination with regard to same-sex couples. State obligations in relation to
change of name, gender identity, and rights deriving from a relationship between same-sex couples (interpretation and scope of Ar-
ticles 1(1),3,7,11(2), 13,17, 18 and 24, in relation to Article 1, of the American convention on human rights). 24 Nov. 2017. IACRTHR.
Advisory opinion OC-24/17. Series A. No. 24. Para 115.
0See: Fuentes A., Vannelli M. Human rights of children in the context of migration processes. Supra note 48. P. 6 et seq. ; Rights
and §uarantees of children in the context of migration and/or in need of international protection. Supra note 36. Para 128 et seq.
Sarayaku v. Ecuador. Supra note 32. Para 215. See also: Can¢ado Trindade A. A. International law for humankind. Supra note 34.
P. 282; Fuentes A. Expanding the boundaries of international human rights law. Supra note 8. P. 12 et seq.
>2Application of the Convention on the prevention and punishment of the crime of genocide (Croatia v. Serbia). Supra note 38.
Iud%e Cancado Trindade dissenting opinion. Para 69.
5Claude Reyes et al. v. Chile. 19 September 2006. IACRTHR. Judgment on merits, reparations and costs. Series C. No. 151. Se-
parate opinion of Judge S. Garcia Ramirez. Para 13. See also: Awas Tingi v. Nicaragua. Supra note 16. Concurring opinion of Judge
Ser%io Garcia Ramirez. Para 2.
*Application of the international Convention for the suppression of the financing of terrorism and of the international conven-
tion on the elimination of all forms of racial discrimination (Ukraine v. Russian Federation). Judgment of 8 Nov. 2019. IC]J. Separate
opinion of Judge Cancado Trindade. Para 64 et seq.
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Finally, it is important to keep in mind the trans-
formative capacity, the interpretative relevance, that
the pro homine principle has in relation to those ca-
ses when individuals or groups are “in a situation of
vulnerability or great adversity, or even defenceless-
ness”>, such as in the case of children, women and
indigenous peoples. In this sense, the court has often

referred to the “exacerbated situation of vulnerability”

in connection with the application of the pro homine
principle56. In these cases, the pro homine principle
has operated as reinforcing and highlighting the hu-
man dimension of the victims in the ITACRTHR’s de-
cision making, creating the interpretative conditions
for the effective recognition and reparation of their
sufferings, and preventing the future repetition of the
wrongdoings.

Conclusive remarks

This study has critically analysed how the IACRTHR
has enlarged the conventional protection of the rights
of individuals by implementing a systemic, evolutive
and effective interpretation of the ACHR, in light of
human rights instruments that are part of the corpus
juris of international human rights law.

The systemic and evolutive integration of relevant
international human rights standards has aimed at
delivering targeted protection to human beings in a
situation of vulnerability, i. e. the rights of indigenous
peoples, undocumented migrant workers, children,
etc., emphasizing the application of the pro homine

principle. In other words, it has contributed to deliver
an effective human rights protection centred on and
prioritizing the human person within the process of
interpretation of human rights norms®’.

References to international norms and principles
that integrate the corpus juris of international human
rights law could be seen as paving the way towards
“the construction of a new jus gentium at the begin-
ning of the 21°' century, no longer state centric, but
turned rather to the fulfilment of the needs of protec-
tion and aspirations of human beings and humankind
as a whole”*.

References

1. Medina Quiroga C. The American convention on human rights. Crucial rights and their theory and practice. Cambridge:

Intersentia; 2014. 374 p.

2. Fuentes A. Protection of indigenous peoples’ traditional lands and exploitation of natural resources. The Inter-
American Court of Human Rights’ safeguards. International Journal on Minority and Group Rights. 2017;24:229-253.

3. Tigroudja H. The Inter-American Court of Human Rights and international humanitarian law. In: Kolb R, Gaggioli G,
editors. Research handbook on human rights and humanitarian law. Cheltenham: Edward Elgar Publishing; 2013. p. 473.

4. Negishi Y. The pro homine principle’s role in regulating the relationship between conventionality control and
constitutionality control. The European Journal of International Law. 2017;28(2):457-481.

5. Fuentes A, Vannelli M. Human rights of children in the context of migration processes. Innovative efforts for integrating
regional human rights standards in the Americas. Laws. 2019;8(4):31-54.

6. Mazzuoli Oliveira V, Ribeiro D. The pro homine principle as an enshrined feature of international human rights law.
Indonesian Journal of International & Comparative Law. 2016;3(1):77-99.

Received by editorial board 16.04.2020.

> Application of the Convention on the prevention and punishment of the crime of genocide (Croatia v. Serbia). Supra note 38.

]ud%g Cancado Trindade dissenting opinion. Para 65.

Maritza Urrutia v. Guatemala. 27 Nov. 2003. TACRTHR. Judgment on merits, reparations and costs. Series C. No. 103. Para 87 ;

Bamaca Velasquez v. Guatemala. 25 Nov. 2000. IACRTHR. Judgment on merits. Series C. No. 70. Para 150.
*"Benjamin et al. v. Trinidad and Tobago. 1 Sept. 2001. IACRTHR. Preliminary Objections. Series C. No. 81. Para 70.
8Cancado Trindade A. A. International law for humankind. Supra note 34. P. 397.

101



ZKypnaa Besopycckoro rocyiapcTBeHHOro yHupepcurera. MesxkayHapoasbie oTHomenus. 2020;1:102-107
Journal of the Belarusian State University. International Relations. 2020;1:102-107

UDC 341.63

RECOGNITION AND ENFORCEMENT OF THE AWARDS
OF THE INTERNATIONAL ARBITRAL TRIBUNAL AT THE BELARUSIAN
CHAMBER OF COMMERCE AND INDUSTRY PURSUANT TO THE NEW YORK
CONVENTION OF 1958: THE CASE OF AUSTRIA

0. Yu. SCHIRINSKY®"

Belarusian State University, 4 Niezalieznasci Avenue, Minsk 220030, Belarus
bCierech, Neviadouski and partners, 18 Kirava Street, Minsk 220030, Belarus

The standards of enforcement of arbitral awards arising from the New York convention of 1958 are examined, drawing
on the example of Austria. Specifically, we review the process of enforcing awards of the International Arbitral Tribunal under
the Belarusian Chamber of Commerce and Industry by an Austrian court of first instance. The aim was to develop a protocol
of action for Belarusian lawyers to secure recognition and enforcement in Austria of awards of the International Arbitral
Tribunal under the Belarusian Chamber of Commerce and Industry. We provide recommendations grounded in the results of
our study.

Keywords: international arbitration; New York convention of 1958; the Hague convention of 1961; recognition of foreign
arbitral awards in Austria; arbitration practice in Austria; procedures of the International Court of Arbitration; collection of
interest for late enforcement of an arbitral award.

ITPMI3HAHUE 11 UCTIOAHEHUE PEITEHUI MEJXKAYHAPOAHOTO
APBUTPAKHOTO CYAA ITPY BEAOPYCCKOI TOPTOBO-ITPOMBIIIIAEHHON
TTAAATE B COOTBETCTBUU C HbIO-MOPKCKOY KOHBEHIIUEN 1958 r.:
TIPUMEP 113 ABCTPUVICKOU ITPAKTUKU

0. I0. LIUPUHCKUHI VY

1)BEpryccxulZ 2ocydapcmeeHHblii yHugepcumem, np. Hezasucumocmu, 4, 220030, 2. Mumck, Beaapyco
D Adsoxamckoe 6topo «Tepex, Hegedosckuii u napmrepsi», yn. Kuposa, 18, 220030, 2. MuHck, Benapyce

PaccmatpuBaloTcsl Tpe6oBaHMs, IpefbsBisieMble B cOOTBeTcTBUM ¢ Hplo-Vlopkckoii KoHBeHIMeit 1958 T., Ha puMepe
aBCTPUIICKOI TPaKTUKM. B 0CHOBY 6blIa MOJIOKEHA MPOLielypa MPU3HAHMS KOHKPETHOTO pelreHns MeXXayHapogHOTO apou-
TPaKHOTO Cyza npu besiopycckoii TOproBo-MPOMBIILIEHHO TTajiaTe B aBCTPUICKOM CyZe TTepBoii MHCTaHIMN. Llenbio cTaTbu
SIBJISIETCS pa3paboTKa KOHKPETHOTO aJTOPUTMA AEeCTBUIT 6eT0PYCCKOTO I0PUCTa B IIPOIecce MPU3HAHMS U UCTIOTHEHMS pe-

O0pasen IUTHUPOBAHWUS:

Mupuuckuit OIO. Ilpu3HaHMe M MCIIONHEHMe pelleHU
MexayHapogHOro ap6uTpaskHoro cyza npu Benopycckoii
TOPrOBO-IIPOMBILIEHHO} TanaTe B COOTBeTCcTBUM ¢ Hblo-
Mopkckoit KoHBeH1Melt 1958 T.: mpuMep U3 aBCTPUiiCKOI
MpakTUku. JKypHan benopycckozo 20cydapcmeeHHo20 YHU-
sepcumema. Mexcoynapoduste omuowenus. 2020;1:102-107
(Ha aHIL.).

For citation:

Schirinsky OYu. Recognition and enforcement of the awards
of the International Arbitral Tribunal at the Belarusian
Chamber of Commerce and Industry pursuant to the New
York convention of 1958: the case of Austria. Journal of the
Belarusian State University. International Relations. 2020;
1:102-107.

ABTODp:

Onee Opwvesuu IllupuHckuii — KaHIUAAT OPUANYECKUX
HayK; JOLEHT Kadeapbl MEXIYHAPOLHOTO YaCTHOTO U €B-
poreiickoro mpasa (GakyabTeTa MeXXIyHAPOAHBIX OTHOIIE-
Hmit?, agBokar?.

Author:

Oleg Yu. Schirinsky, PhD (law); associate professor at the
department of private international and European law,
faculty of international relations?, and advocate®.
schirinsky@cnp.by

102




MeskTyHapOIHOE MPABO
International Law

meHus MeskIyHapoIHOTO apOUTPaskHOTO Cy/ia Mpy Besopycckoii ToproBO-IIPOMBIIIIEHHO manate B ABCTpun. I1o pesyib-
TaTaM MCCIeJOBaHMs aBTOPOM pa3paboTaHbl COOTBETCTBYIOIIME PEKOMEeHAAIIVN.

Kniouesste cnosa: MexxayHapOIHBI apOUTPaskHbII MTPOIIECC; Hpbio-Mopkckas kouBeHIMs 1958 1., [aarckast KOHBeHLMS
1961 r.; mpu3HaHMe MHOCTPAHHOTO apOUTPAKHOTO pelieHus] B ABCTPUM; aBCTPUiiCKas apOouUTpaskHasl MpakTHKa; IIpaBuia
MekayHapogHOTO apOUTPasKHOTO Cy/a; B3bICKaHMe MTPOLIEHTOB 3a 3aIePyKKY MCITOIHEHMsT apOUTPasKHOTO pPelleHus.

Introduction

In Belarus, there are 92 registered companies with
Austrian capital and 20 representative offices of Aus-
trian companies. Likewise, three trading arms of Be-
larusian companies are active in Austria (“BELMET
Handelsgesellschaft”, “BMZ Vertriebsgesellschaft”
and “SolTrade”, the latter a joint venture with JSC
“BelarusKaliy”), along with a representative office of
Belavia, the national air carrier. Several institutional
mechanisms are in place to facilitate the economic
relationship between Belarus and Austria, of which
the Belarusian Austrian Intergovernmental Commis-
sion for Trade and Economic Cooperation and the Be-
larusian Austrian Business Council is the most pro-
minent.

The Republic of Austria is a country that is guided
by the principles of neutrality in its foreign policy. Its
capital Vienna is a traditional meeting point for par-
ties interested in negotiating compromise solutions
on matters of international politics and economy. Aus-
tria is also a recognized global leader in international
arbitration, and has generated extensive case law on
enforcement of foreign arbitral awards.

The legal framework for the recognition and en-
forcement of arbitral awards is provided by the Austri-
an arbitration act, which is a part of the Austrian Code
of Civil Procedure (Zivilprozessordnung (ZPO), para
577-618). Pursuant to para 614 of ZPO, recognition and

enforcement of foreign arbitral awards is performed in
a manner prescribed by the Austrian enforcement act
(Exekutionsordnung (EO)), unless international or EU
law provides otherwise. Belarus and Austria are par-
ties to two conventions governing mutual recognition
and enforcement of arbitral awards — the European
convention on international commercial arbitration
and the New York convention on the recognition
and enforcement of foreign arbitral awards of 1958
(New York convention). In a vast majority of cases, the
New York convention is applied. In general, the order
of enforcement proceedings in Austria conforms to the
provisions of the New York convention, which are ap-
plied in all cases except when domestic law provides
for a more simplified order of proceedings for recog-
nition and enforcement of decisions of foreign courts
[1, para 79 EO Rz. 563]. The statute of limitations pro-
vides a period of 30 years for recognition and enforce-
ment of arbitral awards.

Recently, the International Arbitral Tribunal (Tri-
bunal) under the Belarusian Chamber of Commerce
and Industry made several arbitral awards against
Austrian debtors. This has made it relevant to deve-
lop a protocol of legal action to secure recognition and
enforcement in Austria of the awards of the Tribunal,
given the absence of relevant case law and the fact that
such recognition is being sought for the first time.

Application of the 1958 New York convention

The main benefit of the 1958 New York convention
is that it is applicable to relations between parties even
when the jurisdictions of the parties to the arbitration
process have no arrangements for mutual recognition
of the decisions of the national courts. For Austria,
the New York convention entered into force on 31 July
1961, without reservations or exceptions. At present,
156 states are party to the said convention'. In addi-
tion, the Republic of Belarus (a party to the New York
convention since 13 February 1961), similar to several
other countries of the former Eastern Bloc (Bulgaria,
Lithuania, Romania, Czech Republic, Slovakia, Russia,
Ukraine and Vietnam) applies the provisions of this
convention in respect of the arbitral awards made in
the jurisdictions of non-contracting states to the ex-

tent to which they grant reciprocal treatment. This
broadens the applicability of the New York convention,
making it a truly universal instrument.

Another significant benefit of the New York con-
vention is that it provides for a significantly faster pro-
cess of enforcement of arbitral awards, as compared to
a much more complex enforcement procedure for court
decisions under the provisions of mutual legal assis-
tance treaties. The New York convention is applied ex-
tensively to relationships among legal persons in the
European Union, despite a high degree of harmonisation
of commercial law, the existence of a single judicial re-
gistry (based at Eurojust), and automatic recognition of
decisions of all courts across the EU as valid and directly
enforceable throughout the EU.

! Convention on the recognition and enforcement of foreign arbitral awards (New York 1958) [Electronic resource]. URL: https://
uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral awards (date of access: 28.05.2020).
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Filing a motion for recognition and enforcement of a foreign arbitral award

In Austria, the proceedings in respect of a foreign
arbitral award, including of the International Arbitral
Tribunal under the Belarusian Chamber of Commerce
and Industry, begin with the submission of a motion
for recognition (Antrag auf Vollstreckbarerkldrung)
and a motion for enforcement (Exekutionsantrag).
Austrian procedural law does not treat submission of
these two motions as separate actions, and permits
both to be submitted simultaneously. To simplify and
speed up the proceedings, a court will make a sin-
gle determination in regard to both motions. Aus-
trian courts also accept motions for enforcement of
foreign arbitral awards in respect of interim measu-
res.

If deficiencies are found in one or both motions the
court will, as a general rule, suspend examination of
the motion and set a time limit for such deficiencies to
be remedied. In real estate disputes, which are subject
to more stringent formal requirements, deficiencies of
form may be irremediable, resulting in the motion be-
ing rejected by the court. The motion may be resubmit-
ted subject to payment of a new judicial stamp duty.
Because of the high value of real estate properties,
lawyers should pay careful attention to detail in the
preparation of the motions to avoid unnecessary and
significant legal costs.

For real estate cases, the jurisdictional court is the ca-
dastral court (Grundbuchsgericht) at the location of the
real estate object, and for all other cases the district court
(Bezirksgericht) at the location of the debtor is the com-
petent authority. In the latter case, the value of the claim
is not of essence, and may amount to millions euros.

Multiple claims in respect of one debtor are satis-
fied, ceteris paribus, in the order of submission. Where
recovery proceedings are instituted against an object of
real estate, a number of details should be born in mind.
Specifically, when filing for enforcement against a deb-
tor who possesses movable and immovable property,
the relevant motion may be submitted to a district court
(Bezirksgericht) at the location of the debtor and or to
the cadastral court (Grundbuchsgericht) at the location of
the immovable property. However, because the jurisdic-
tion of the cadastral court is governed by a special law,
and courts will abide by the principle lex specialis derogat
lex generalis (special law repeals general law), district
courts will forward the motion for recovery against real
estate to a cadastral court. In this event, the date of sub-
mission of the motion will be date of its transmission
to the cadastral court, not the date of its original sub-
mission to the district court. The time between the two
dates may be quite significant, which may affect the or-
der of the satisfaction of the plaintiff’s claim.

Formal criteria applicable to an award for which enforcement is sought

The 1958 New York convention puts forth a set of
formal requirements for an award to be enforced. De-
spite the existence of over 50 years of practice in the
application of the New York convention, it has thus far
not been possible to agree on a uniform approach to
the definition of a duly executed arbitral award. Spe-
cific approaches and interpretations vary depending
on the established case law, and will be examined here
in greater detail.

Authenticated arbitral award. Pursuant to subpara
a of Art. 4 of the New York convention, the party apply-
ing for recognition and enforcement shall, at the time
of the application supply a “duly authenticated arbi-
tral award or a duly certified copy thereof”. In accor-
dance with part 2 of para 614 of the ZPO, the arbitral
award and the arbitrage agreement are supplied only
at the request of the court, which in practice is made
in almost every case. In an overwhelming majority of
proceedings, the signatures of arbitrators are authen-
ticated by the arbitration court itself [2, p. 78]. All the
other options referred to in subparagraph a of Art. 4 of
the New York convention involve significant costs, and
are rarely used in practice.

As a general principle, the signatures of the arbi-
trators are authenticated by the chairman of the court
of arbitration, but his authority to do so should be
clearly stated in the constituent documents of the ar-
bitral tribunal, i. e. the statute or the rules of proce-
dure. Provisions empowering the chairman to perform
such authentication are contained in Art. 39 part I of
the Regulations of the Tribunal. A decision of the Tri-
bunal is authenticated by affixing a stamp thereto the
official stamp of the court, which is equivalent to
the authentication procedure and conforms to the cri-
teria applied in practice in Austrian case law [3, p. 364].

Requirements in respect of authentication of the
text of the arbitral award are not established exclu-
sively by Austrian law; the law of the jurisdiction in
which the original award was made is also taken into
account. In practice, this requirement can be satisfied
simply by following the domestic process of apostilla-
tion consistent with the Hague convention of 19617%;
at the same time there is no specific requirement in
Austrian law for notarization/apostillation of the sig-
nature of the officer who authenticated the signatures
of the arbitrators [1, para 79 EO Rz. 574].

2Convention of 5 October 1961 abolishing the requirement of legalisation for foreign public documents [Electronic resource].
URL: https://www.hcch.net/en/instruments/conventions/full-text/?cid=41 (date of access: 28.05.2020).
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Translation into German of the award or a certified
copy thereof must be made by a sworn translator as-
signed to a specific court. A current roster of translators
from Russian into German can be consulted at the web-
site of the Austrian Union of Sworn and Certified Trans-
lators®. However, there is no requirement to use a sworn

translator to translate a large body of other relevant do-
cuments, and have the translation notarized, enabling
the claimant to avoid substantial judicial costs. The court
may, at its discretion, permit the use of other providers
of translation services with sufficient fluency in the Ger-
man language and knowledge of legal terminology.

Grounds for refusal of recognition and enforcement (Art. V of New York convention)

Recognition and enforcement of the award may be
refused, at the request of the party against whom it is
invoked, only if that party furnishes to the competent
authority where the recognition and enforcement is
sought, proof that (Art. V part I New York convention):

(a) the parties to the agreement referred to in ar-
ticle II were, under the law applicable to them, under
some incapacity, or the said agreement is not valid
under the law to which the parties have subjected it
or, failing any indication thereon, under the law of the
country where the award was made; or

(b) the party against whom the award is invoked was
not given proper notice of the appointment of the ar-
bitrator or of the arbitration proceedings or was other-
wise unable to present his case; or

(c) the award deals with a difference not contemplat-
ed by or not falling within the term of the submission to
arbitration, or it contains decisions on matters beyond
the scope of the submission to arbitration, provided that,
if the decisions on matters submitted to arbitration can
be separated from those not so submitted, that part of
the award which contains decisions on matters submit-
ted to arbitration may be recognized and enforced; or

(d) the composition of the arbitral authority or
the arbitral procedure was not in accordance with the
agreement of the parties, or failing such agreement,
was not in accordance with the law of the country
where the arbitration took place; or

(e) the award has not yet become binding on the
parties, or has been set aside or suspended by a com-
petent authority of the country in which, or under the
law of which, that award was made.

Recognition and enforcement of an arbitral award
may also be refused if the competent authority in the
country where recognition and enforcement are sought
finds that (Art. V Part II New York convention):

(a) the subject matter of the difference is not capa-
ble of settlement by arbitration under the law of that
country; or

(b) the recognition or enforcement of the award
would be contrary to the public policy (ordre public) of
that country).

In summary, Art. V of New York convention pro-
vides for two types of reviews to which foreign arbitral
awards are subject: post-hoc review within the juris-
diction where the award was made, and ex-ante review
in the state of its enforcement. Because the court of
the first instance uses a written procedure (that does
not involve questioning the claimant or the defendant)
and makes its decisions based on the case documents
available to it, the presence of the grounds for refusal
referred to in Art. V part I of New York Convention can-
not be verified at this stage; therefore, this provision
of the convention is not applied. Such verification can
only be possible at later stages in the presence of both
parties and depends on the circumstances of the spe-
cific case.

Cases, where the subject matter of the difference is
not capable of settlement by arbitration under the laws
of the country where recognition and enforcement are
being sought (referred to Art. V part Il lit. a of New York
Convention) are very rare. Indeed, it would be hard to
conceive of any situation in the relationship between
parties from Austria, Belarus, or any other jurisdictions
belonging to the European legal tradition. In its first
decision to grant recognition and enforcement in the
case of the Belarusian claimant, Private Unitary En-
terprise “A” against the company “B AG”, the Austrian
court of appeal did not refer to the grounds for refusal
listed in of Art. V part II lit. a) of New York convention,
and consequently did not verify the presence of these
grounds.

Verification for consistency with public policy
(ordre public), Art. V part II lit. b of New York convention

The court of the jurisdiction on which enforce-
ment of an arbitral award is being sought shall veri-
fy its consistency with domestic policy (ordre public)
independently, i. e. irrespectively of the existence of
grounds for the overruling of the award on appeal in

the jurisdiction where it was made. Any such grounds
may be declared by the party against whom the award
is involved at any stage in the hearing by the arbitral
tribunal before or after submission of such award to a
foreign court.

3Die Liste der Gerichtsdolmetscher Osterreichischer Verband der allgemein beeideten und gerichtlich zertifizierten Dolmetscher
[Electronic resource]. URL: http://www.gerichtsdolmetscher.at/index.php/de/com-ponent/content/article?id=55&country=912.
http://www.gerichtsdolmetscher.at/index.php/de/component/content/article?id=55 &country=912(date of access: 28.05.2020).
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Consistent with the established practice, an Austri-
an court is precluded from questioning, under the pre-
text of verifying consistency with public policy, the
factual basis of the award or compliance with the due
process or material provisions of the law of the juris-
diction where the arbitral award was made. Austrian
courts are precluded from reviewing the substance of
an award rendered by a foreign arbitral tribunal (pro-
hibition of revision au fond)*. The findings of a foreign
arbitral tribunal may only be reviewed to establish
whether they are in direct contradiction to the Austri-
an ordre public.

One aspect of such autonomous review for consis-
tency with public policy is conformity of the arbitral
award with the fundamental principles of Austrian
law. Where an award of a foreign arbitral tribunal is
grounded in a legal doctrine that is fully contradicto-
ry to the Austrian ordre public, an Austrian court may

refuse recognition of the foreign arbitral award. Such
decisions may be made only in the most extreme cas-
es, so the international ordre public may not be put in
jeopardy. Moreover, contradiction of a foreign legal
provision or a legal relationship with a foreign party to
contradict to the Austrian legal order does not consti-
tute sufficient basis for such decision per se; the court
will also needs implementation of such provision or
relationship in domestic law be fundamentally unac-
ceptable’.

The fundamental principles and provisions of Aus-
trian law that constitute the Austrian ordre public refer
mostly to the principles and provisions of the Federal
Constitution and also to the fundamental principles of
criminal, private and procedural law. Conformity with
public policy, in this case, does not refer to the process
or reasoning behind a foreign arbitral award, but rath-
er the legal implications of such award®.

Violation of due process as inconsistency with public policy

The final and subsidiary grounds for refusing recog-
nition of an award is its inconsistency with European
(supranational) public policy established by the proce-
dural safeguards contained in Art. 6 part I of the Euro-
pean convention on human rights and fundamental
freedoms of 1951 (right to fair trial). The said article
has had a profound effect on the development of the
procedural standards in all European ordres publics.
The Republic of Belarus has not ratified this conven-
tion to date, although this should not be construed
as to its non-compliance with the principles of due
process. Similarly, being a party to the European con-
vention of human rights and fundamental freedoms is
not a guarantee of an arbitral award’s conformity with
the European standards of due process. The primary
consideration in this regad should not be the proce-
dural arrangements, but rather the circumstances in
which specific award was made. Of greatest relevance

are guarantees of independence and impartiality of a
court, respect for the procedural equality of the par-
ties and for the right of each party to present their case
to the court. Moreover, not every violation of the pro-
cedural order in the jurisdiction where the award was
made, or inconsistency with the procedural order of
the state where recognition is sought will constitute a
violation of the ordre public.

Under Austrian law, violation of the procedural
ordre public occurs when the fundamental principles
of due process have been violated, of which the most
important are the right of each party to make clar-
ifications on the case and present their position to
the court’. In these examples, the procedural rights
of the parties will have been grievously violated (in
unertrdglicher Weise), constituting grounds for invok-
ing of Art. V part II lit. b of New York convention to
refuse recognition of an arbitral award.

Conclusions and recommendations

Based on the results of this review, the following
conclusions and recommendations may be proposed:

« one advantage of Austrian procedural law is that
it enables a party seeking enforcement of a foreign ar-
bitral award to file two motions at the same time - the
motion for recognition and the motion for enforce-
ment a foreign arbitral award,;

in real estate cases, which typically have high
claim value, special attention should be paid to the
rules of judicial and administrative jurisdiction over
cases in order to avoid unnecessary legal costs and
avoid being downgraded the order of the satisfaction
of the claim where multiple claims have been made
against a single debtor;

43 Ob 221/04b [Electronic resource] // Das Rechtsinformationssystem des Bundes. URL: https://www.ris.bka.gv.at/Ergebnis.wx-
e?Suchw-orte=3+0b+221%2F04b &x=0&y=0&Abfrage=Gesamtabfrage (date of access: 28.05.2020).

RS0110743 [Electronic resource] // Das Rechtsinformationssystem des Bundes. URL: https://www.ris.bka.gv.at/Ergebnis.wxe?-
Suchworte=RS-0110743 &x=14&y=11&Abfrage=Gesamtabfrage (date of access: 28.05.2020).

63 Ob 221/04b [Electronic resource] // Das Rechtsinformationssystem des Bundes. URL: https://www.ris.bka.gv.at/Ergebnis.wx-
e?Suchworte=3-+0b+221%2F04b &x=0&y=0&Abfrage=Gesamtabfrage (date of access: 28.05.2020).

3 0b 161/09m/91 [Electronic resource] // Das Rechtsinformationssystem des Bundes. URL: https://www.ris.bka.gv.at/Ergebnis.
wxe?Suchworte-=3+0b+161%2F09m &x=9 &y=13 &Abfrage=Gesamtabfrage (date of access: 28.05.2020).
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 authentication of the signatures of the arbitra-
tors, performed by the chairman of the Internatio-
nal Court of Arbitration at the Belarusian Chamber
of Commerce and Industry, should be supported by
translation and apostille of the relevant legal provi-
sion, notably, Art. 39 part I of the Regulations of the
Tribunal which vests the chairman of the Tribunal
with the authority to do so;

e where an Austrian court refuses recognition
and enforcement of a foreign arbitral award on the
grounds that the award would contradict public po-
licy, it will not just establish a formal discrepancy of
the arbitral award to the Austrian ordre public, but
will also need to find that implementation such deci-
sion would be fundamentally unacceptable in domestic
law.
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