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O TIOABEAOMCTBEHHOCTHU TPETEMCKHIM CYAAM
NMHAVNBUAYAABHBIX TPYAOBBIX CITOPOB

B. I1. CKOBEJIEBY

YBenopyccruti 2ocydapcmeennutii ynugepcumem, np. Hesagucumocmu, 4, 220030, 2. Murck, Benapyce

VcenemyeTcst BOITPOC 0 BO3MOXKHOCTHM pa3pelieHns TPeTeiCKMMU CylaMU MHIVBUTYaJIbHBIX TPYIOBBIX CIIOPOB. AHAIU3H-
PYIOTCS IefiCTBYIOlee 3aKOHOIaTe/IbCTBO, HAYYHbIe TOUKM 3peHMsI, TPaBONIPMMEHUTEIbHAS ITPAKTUKA, ITPaBOBbIe MTO3ULIUN
KoucruryimonHoro Cyma Pecriy6nuku benapych. Caesad BbIBOA, O TOM, UTO TPETECKIME Cy/Ibl BIIpaBe pacCMaTpPUBaTh MHIA-
BUIya/IbHbIE TPYAOBbIE CIIOPBI. B CBSI3U C 3TUM IpejiaraeTcs BHECTU B 3aKOHOJATENIbCTBO DS M3MeHeHU U AOTIOJIHEHUA,
B UaCTHOCTM yKa3aTb B TPYLOBOM 3aKOHOLATEJIbCTBE TPeTeiiCcKMe Cy[bl CpeAy OPTaHOB PACCMOTPEeHUsT TPYAOBbIX CIIOPOB;
MepeuNCINTh KaTeropuy HeapouTpabuabHbIX TPYAOBBIX CIIOPOB; YTOUHUTD PEryIMpPOBaHNe BOIIPOCOB HENECTBUTEIbHO-
CTY TPETEICKOTO COTIANIeHNST; U3BMEHUTD MOIXO/IbI K PETYIMPOBAHMIO J€POTallIOHHOTO 3¢ deKTa TPeTeliCKOTO COT/IalIeH S ;
YCOBEPIIIEHCTBOBATh IMOPSIIOK B3aMIMO/IEICTBUSI TPETECKOM U cyme6HOoii (hopM 3alMThI IIpaBa IO BOIIPOCAM JI0Ka3bIBAHMS
" OKa3aTesbCTB, 00ecreye s MCKa, MPeIoIUIIMATbHOCTHU, UCTTOTHEHUS TPETeCKUX PellleHMiA.
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The question of the possibility of arbitration courts to consider individual labor disputes is being investigated. The
author analyzes the current legislation, scientific points of view, law enforcement practice, legal positions of the Constitu-
tional Court, and comes to the conclusion that arbitration courts have the right to consider individual labor disputes. In this
regard, the author proposes to introduce a number of changes and additions to the legislation, in particular, to indicate in
the labor legislation arbitration courts among the bodies for the consideration of labor disputes; to list categories of non-ar-
bitrage labor disputes; to clarify the regulation of issues of invalidity of the arbitration agreement; to change approaches
to regulating the derogation action of the arbitration agreement; to improve the order of interaction of the arbitration and
judicial forms of protection of the right on the issues of proof and evidence, securing the claim, prejudiciality, execution of
arbitral awards.
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BsepeHue

3akoH Pecrybnuku Benapych ot 18 mronms 2011 . u 110607 MHOV HOBBINI HOPMATUBHbIN ITPABOBOJ aKT,
N2 301-3 «O Tpereiickux cymax» (majee — 3aKOH BbI3BaJ Y TEOPETUMKOB M IMPAKTUYECKUX PAOOTHMKOB
«O TpeTelicKuX Cygax») Mmocjie BCTYIJIEHUS B CUJTY, KAK  MHOXEeCTBO BOIPOCOB. OMH U3 HUX COCTOUT B TOM,
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BIIpaBe JI TPeTelCKye CyIbl pacCMaTPUBATh MHAVIBU-
IyajabHbIe TPYIOBbIE CIIOPBI. B 0TeuecTBeHHOI ITpaBo-
BOJ JOKTPMHE IO 9TOMY IOBOAY MOKHO BCTPETUTH
pasIMUHbIe TOUKM 3PEHMSI: HEKOTOPbIe aBTOPBI MOojIa-
raoT, YTO TPeTeiicKMe CyIabl KOMIIETEHTHBI pa3peliaTh
MTOIOGHbBIE CITOPBI, IPYTHE Ke MAloT Ha YKa3aHHbII BO-
MIPOC OTPUIIATETbHBIN OTBET.

O6pamieHyue K MpaBOIPUMEHUTENIbHON MPaKTUKe
MOKa3bIBAET, YTO OHA SIBJISIETCSI OUE€Hb CKYIHO IO
JaHHOMY BOIIPOCY, OMHAKO Ja’ke MMEIOUIUIicsS mpu-
Mep — ITOKa eAMHCTBEHHOE M3BECTHOE K HACTOSIIEMY
BpeMEeHU ¥ MOJy4YMBIIee OIpeaeeHHbII pe30HaHC
y I0PUOMYECKO) OOIIeCTBEHHOCTU Hel0 — CBUIe-

TeJIbCTBYET O HEOOHO3HAYHOCTHU TTOAXO0MI0B CyAeil ro-
CylapCTBEHHBIX Cy[IOB PAa3JIMUYHBIX UHCTAHLIUI K pe-
LIeHNI0 0603HAYeHHOI1 TPO6IeMbI%, IIpIdYeM JaHHbIe
MOJXObl 3VCKIYTCS TPeuMYyIIeCTBEHHO Ha BechbMa
3bIOKMX TIPABOBBIX OCHOBAHMSIX. B CBSI3M C 9TUM M3Y-
YyeHMe BOMpoca O MoJBeJOMCTBEHHOCTY TPeTeiCKUM
cylaM MHOUBUIAYAAbHBIX TPYOOBBIX CIOPOB TIpe[-
CTaBjIsSIeT HECOMHEHHYI0 BaXKHOCTb U aKTYyaJIbHOCTb,
a MeTOoAMKa UCCIeNOBAaHUSI U CAelaHHbIe M0 ero pe-
3yJIbTaTaM BbIBOAbI (MpeIJIOKeHUs) B TOTHON Mepe
MOTYT ObITh MCITOIb30BaHbI TPV PEIIeHUY TPO6IeMbI
OTHeCeHMSI K BeIeHUIO TPeTeCKUX CyI0B MHBIX KaTe-
Topuii mern.

OcHOBHAag 4acCTh

Kak 13BecTHO, MOABEIOMCTBEHHOCTb CIIOpa Tpe-
TEeICKOMY Cydy OIpeliesisieTcsl He TOJbKO Haauuuem
3aKJIIDUEHHOT0 CTOPOHAMU B OTHOILEHUM 3TOTO CIIO-
pa mo6poKaveCTBEHHOTO TPETENICKOTO COT/IANIeHN s, HO
M COOTBETCTBMEM CaMOTO CIIOpa TeM yCTaHOBJIE€HHBIM
3aKOHOJATEe/IbCTBOM XapaKTepPUCTUKaAM (KPUTEPUSIM),
IIpU COOJIIOIEHUM KOTOPBIX OH MOXKET ObITh IpeamMe-
TOM TpeTelicKkoro pas6uparenscrBa [1, c¢. 187-195].
Takoe COOTBETCTBUE, WU, IPYTUMU CJIOBAMM, JOMY-
CTMMOCTh CIIOpa B KayecTBe MpeAMeTa TPeTeiiCKOTo
pas6upaTeNbCTBa, B IMTEPATYPE ellle Ha3bIBAIOT apou-
TPabMIBHOCTBIO cIIopa [2, ¢. 137-139]. IIpuMeHUTED-
HO K 3asIBJIeHHOJ TeMe MCCAemOBaHMs HamOOJIbIINiT
MHTepecC IJiT Hac 6ymeT MpeacTaBisITh MMEHHO 3TOT
BTOPOI KpuUTepuii IOABEIOMCTBEHHOCTU [ela Tpe-
TEICKOMY CyIy — apOuTpabMIbHOCT CIIOpA.

3aKoHOJaTe/ibHOe OIMcaHue Jesl, KOTOpble MOTYT
paccMaTpuBaThCS TPETEMCKMMM CyaaMu, JaHO B CT. 19
3akoHa «O TpeTeiCcKuX Cymax». dTa HOpMa [JIaCUT
0 TOM, UTO «TpPeTeiCcKuii Cyf pa3peliaer Jobie CIo-
Pbl, BO3HMKAWOIIME MeXIy CTOPOHAMM, 3aK/TI0UMBIIN-
MM TpeTelickoe corailleHue, 3a UCKIIUeHMEeM CII0-
POB, CTOPOHOVi KOTOPBIX SIBJISIETCS] yUpeAUTelb ITOCTO-
SIHHO JIeMICTBYIOIEr0 TPETEeiCKOTO Cyaa, CO34aHHOTO
B KaueCcTBe HEKOMMEpPUEeCKOl oOpraHu3anuu, jambo
IOpUIMYECcKoe JIMIO0, 060CO6IeHHBIM ITOApa3AeIeHN -
eM (moapasaeneHemM) KOTOPOro SIBASIeTCSI TaKOM Tpe-
TEMCKUI Cy[, a TakKke CIIOPOB, HEITOCPEACTBEHHO 3a-
TparMBalLMX IPaBa 1 3aKOHHbIE MHTEPEeChl TPEThUX
JIALI, He SIBJSTIOILMXCSI CTOPOHAMM TPETeiCKOro Cora-
IIeHUs, U CIIOPOB, KOTOPbIe He MOTYT OBITb Ipenve-
TOM TPETeCKOTO pa3buparTenbCTBA B COOTBETCTBUM
C 3aKOHOZATENbCTBOM Pecrybnuky Benapych min 3a-
KOHOJIaTeJIbCTBOM MHOCTPAHHOTO TOCYJapCTBa, eCiu
NpUMeHeHMe 3aKOHOZATeNbCTBA MHOCTPAHHOTO ToCy-
JlapcTBa MPeayCMOTPEHO TPeTeliCKMM cCoIialleHeM
WJI UHBIM IOTOBOPOM MEXKAY CTOPOHAMM».

OueBUAHO, UTO IIPUBEIEHHAS HOPMa MOXKET ObITb
penyuupoBaHa K CJIeAyIleMy KpaTKOMY IpaBUIIY:
TpeTeiicKye Cy[bl BIIpaBe pacCMaTPUBaTh JIIOObIE CIT0-
DBI, 32 UCK/TIOUEHMEM CTyYaeB, IIPeTyCMOTPEHHBIX Oe-
JIOPYCCKUM (B TOM umMciie camoit ¢T. 19 3akoHa «O Tpe-
TeMCKMUX CyJax») UM 3apyOesKHBIM (eC/IM OHO ITojJIe-
KUT TIPUMEHEHNI0) 3aKOHOAATeNbCTBOM. Kak Buaum,
B CT. 19 3akoHa «O TpeTeiCcKux cymax» TPyaOBbIe CIIO-
pBI He Ha3BaHbI Cpesiu Jefl, KOTOPbIe He MOT'YT Iepesa-
BaThCs HA pacCCMOTpPEeHMe TpeTelicKoro cyaa. Het mipsi-
MOTO 3allpeTa Ha pacCMOTpPEHMe MHAVUBULYATbHBIX
TPYLOBBIX CIIOPOB M B TPYLOBOM 3aKOHOZATENIbCTBE,
B yacTHOCTH TpymoBoM Kogekce Pecrry6nku Benapych
(manmee — TK). OTcroma HaIpalnBaeTCsl BIIOJIHE 3aK0-
HOMEDHBIV BBIBOJ: MHAVBUIyaIbHbIE TPYAOBbIE CIIO-
PBI MOTYT pa3pelarbcsi TpeTelickumu cygamu. K tako-
MY 3aKJIIOUEHMIO TIPUXOASIT M MHOTHE IpefCTaBUTeNn
OTeUYeCTBEHHOI IpuUcIpygeHuun [3, c. 32, 147-148;
4-6;7,c. 138].

Bmecrte ¢ Tem Ipyrue ucciienoBaTeNnM yKa3bIBAKOT
Ha TO, YTO «IIPeIMeT TPEeTeliCKOTO pa36MpaTesbCTBa
COCTaBJISIIOT VICKITIOUUTENIBHO CIIOPBI, BBITEKAOLIME U3
IPaKAAHCKO-TIPABOBLIX OTHOLIeHMI» [8, ¢. 189]. CBoro
TOUYKY 3peHMSI aBTOPbl He apryMeHTUPYIOT, OFHAKO,
Cy[Isl TIO BCeMy, OHa 6a3MpyeTcs Ha ITPaBOBBIX MO3UIIMSIX
Koucrurynmonsoro Cyna Pecrry6nvku benmapycs, 13io-
SKeHHBIX UM B pelieHuu ot 7 uroiist 2011 1. N2 P-619/2011
«O cootBercTBuM KoHcTutynuu Pecrty6nku Benapych
3akoHa Pecry6imku Benapycs “O Tpereiickux cymax”»
(manee — pemenue N2 P-619/2011). Yke BO BBOOHOI
YaCcTy 3TOTO JOKYMEHTA KOHCTaTUPYETCSI, YTO obpaie-
HJe B TPETEeNCKUIl Cy[ SIBJISIETCS «OOHUM M3 CII0CO60B
peamm3alyy KOHCTUTYLIMOHHOTO MpaBa KakKAOTo 3a-
MIUINATh CBOM IpaBa M CBOOOBI OT HAPYIIEHMIT U ITPO-
TUBOIIPABHBIX IOCSATATENbCTB B Cdhepe TpakmaHCKO-
MPaBOBbIX OTHONIeHMII». lanee, B 4. 2 m. 1 pelieHUs
N2 P-619/2011 TpeTelicKue Cyabl ONIPEeHesIIOTCSI KaK

'Ero 0coGeHHOCTBIO SIBIISIETCS TO, YTO OHO YCITeNIO MOGHIBATH IPeMETOM Pa3GyipaTeNbeTBa M0 CYIECTBY U B TOCYAAPCTBEHHOM,
U B TPETEeNiCKOM Cyfe, IIPM 3TOM BbIHECEHHOE TPeTeMCKUM CY[O0M pelleHKe 3aTeM elle 0OCYKIANIoCh TOCYJAapCTBEHHBIM CYAOM

C TOUKM 3pEeHUs ero BO3MOSKHOI OTMEHBI.

Zy cocTaBa TpeTeI‘/JICKOI‘O Cyna, pacCMaTpuBaBLIEro 3To AeJo, Kakue-1160 COMHEHMST OTHOCUTEIBHO COGCTBEHHOI KOMIIEeTeHI UM

Ha paspenreHye Crropa OTCyTCTBOBAIIN.
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OpTaHbI «3alUThl UMYILIECTBEHHBIX ¥ HEMMYIIIECTBEH-
HBIX TIPaB ¥ OXpaHseMbIX 3aKOHOM MHTepecoB dhusnue-
CKUX U (WIN) IOpUIMUeCKX U1 B cpepe TpakmaHCKO-
MIPaBOBbIX OTHOIIeHMIT». HaKOHell, B 4. 2 1. 5 pelieHus
N2 P-619/2011 KoncturyunonHubiit Cym o6pamiaet BHU-
MaHMe Ha TO, YTO «IIPU OMIpemeeHUy KOMIIeTeHIIA
TPeTeNCKUX CYIOB HEOOXOMMMO UCXOOUTD U3 JOTOBOP-
HOJi MPUPOJIBI TPETEIICKOTO Cyia, YTO AOITYCTUMO JTUIIb
B IPKIaHCKO-TTPABOBBIX OTHOIIEHUSIX».

Opucr E. C. Kauniikasi >ke HemmocpeACTBEHHO yKa-
3BIBAET, UYTO TPYIOBbIE CIIOPHI HE MOTYT GBITh Mepena-
HbI Ha paspelieHye TpeTelickoro Cya, Tak Kak coriac-
HO cT. 233 TK Takue copsl pacCMaTPUBAIOTCS JUIIb
KOMMUCCUSMM N0 TPYAOBBIM criopam (nmanee — KTC)
M rocygapcTBeHHbIMY cygamu [9]. Becbma rokasareib-
HOJ MJUTIOCTpalIMeil ToJo6HOTO TOIX0a SIBISEeTCs Cile-
OYIOIINI ¥, HACKOJIbKO HAaM M3BeCTHO, eIMHCTBEHHbIN
MpMMep U3 MPaBOMPUMEHUTEIbHOM MPaKTUKYU 6eso-
pycckux cynoB. [To BuHe gomskHOCTHBIX NI OAO «B.» —
reHepaJibHOTO AupekTopa [. u aupekTopa dwimnana
B. — mpou3oIIo He3aKOHHOE YBOJbHEHME pabOTHU-
Ka maHHo¥ opranusauuu C. Pemenuem cypa C. BOC-
cTaHOBJIeH Ha pa6ore, rpu aToM ¢ OAO «B.» B momb3y
C. B3bICKaHbI JOBOJIbHO KPYMHbIE JEeHEKHbIe CyMMBbI
B BUje 3apabOTHOI TUIaThl 38 BpPeMSI BBIHYKIEHHOTO
Mporysna, KOMIeHcallu MOPaJIbHOTO Bpefa U pacxo-
IIOB TI0 OTIaTe MOMOIIY MPeACTaBUTeS, a B TOXO], TO-
cynapctBa ¢ OAO «b.» B3pIckaHa cymMMa rocygapCTBeH-
HOJ1 MOIIIMHBI, KOTOPYIO C. KaK paGOTHMUK He TUIaTWI.
IMockonbky 77 % ycraBHoro ¢onga OAO «b.» mpuHama-
JIEKUT TOCYIapCTBY, TPOKYpop OKTSIOPbCKOro paiioHa
r. MMHCKa B LIe/SIX BO3MeEIeHUsI IPUYMHEHHOTO Op-
raHu3aluy MaTepuaJbHOTO yiepba MpeabsBUI B ee
MHTEepecax B CyH, TOTO ke paiioHa r. MuHcKka uck k [I.
1 b. 0 B3pICKaHUM C HUX COOTBETCTBYIOUIMX TE€HEXKHBIX
cymm [10].

B cyme6HOoM 3acemanum mipenctaButenb OAO «B.»
3asIBUJI XOOATaliCTBO O TMpeKpallleHuM MPOU3BOJCTBA
0 ey Ha OCHOBaHUM M. 7 4. 1 ¢T. 164 I'paskaaHCKO-
ro IpoleccyaJbHOro Komekca Pecry6nuku Benmapych
(manee — I'TIK), Tak kak OAO «b.» ¢ K&KIbIM U3 OTBET-
yyukoB (. 1 B.) 3aK/II04MIIO TpeTelcKoe comialieHune
O PacCMOTPEeHUM TaHHOTO CMOopa B MOCTOSIHHO [eii-
CTBYIOIIEM TPETEIICKOM Cy[ie Py 06IIeCTBeHHOM 00b-
enuHeHun (OO) «MMHCKUII CTOIUYHBIN COI03 Tpe-
npMHUMareseit u paboromaTeneii». HecMOTpst Ha OT-
puliaTeJibHOe MHEHMe MPUCYTCTBOBABIIEro B Cyme6-
HOM 3aceJaHyy ITIOMOIIHYKA ITPOKypopa OKTI6PbCKO-
ro paroHa r. MMHCKa, CyAbsl YIOBIETBOPUII XOHaTaii-
CTBO U ornpeneneHnem ot 27 suBaps 2014 r. mpous-
BOJICTBO IT0 AeTy Mpekpatwi. Takum o6pasom, CymoM
OKTSI6PHCKOTO pajioHa I. MyHCKa ObIIO IIPU3HAHO, UTO
YKa3aHHbII MHAVBUAYAIbHBIN TPyOOBOW CHOpP Tpe-
TeMiCKUM CyIaM MOABeJOMCTBEH.

[TocTOSIHHO [eVICTBYIOIIMII TpeTeicKuii Cyn Tpu
00 «MuHCKMIT CTOMUYUHBIN COI03 MpeANpUHUMAaTeel
M paboTopaTesieit» JaHHbIN TPYIOBOIi CIIOP pACCMOTPEN

u pemeHuem oT 2 ampens 2014 r. B yoOBJIeTBOPEHUNU
MICKOBBIX TPeOOBaHMIT OTKa3asl 10 MIPUUMHE MPOITyCcKa
MUCTI[OM TOAUYHOTO CPOKA, yCTAHOBJIEHHOTO Y. 2 CT. 242
TK nmiis obpaiieHns HAaHMMATeNsT B CY[ IO BOIIPOCAM
B3bICKAHUS IPUUMHEHHOTO My PaOOTHMKOM MaTepu-
anpHOrO yiiep6a [11]. OmHAKO B TOT ke caMblii AeHb
(2 anpens 2014 r.) npesuayym MUHCKOTO TOPOJCKOTO
cyZa o MpoTeCcTy MpoKypopa r. MMHCKa OTMEeHMI yKa-
3aHHOE BbIIIe ompeneneHne cyga OKTIOpbCKOTO paii-
oHa I. MuHcka ot 27 suBaps 2014 r. o mpeKkpallieHUn
MIPOMU3BOJICTBA IO JIeTy, TaK KaK MOCUUTAJ, YTO TPYAO0-
BbI€ CITOPBI He MOTYT OBITh MMPEIMETOM TPETEeiiCKOro
pasdupaTenbCTBa, ¥ HAIIPaBWII IeJI0 Ha HOBOE pacCcMO-
TpeHMe B Cyh nepBoil mHcTanuuy [12]. 3aTem mno 3a-
SIBJIEHUIO ITPOKYypopa OKTI6pbCKOro pajtoHa I. MuHCKa
ornpeneneHuem cyna JIeHMHCKOro parioHa r. MuHcCKa
oT 24 uwoHs 2014 r., BbBIHECEHHBIM B TIOpsIAKe /. 34-1
ITIK, ¢ aHayIOrMYHO GOPMYIMPOBKOIT 6IIO OTMEHEHO
U caMo TpeTelickoe pelieHue ot 2 anpens 2014 r. [13].
JTO ompeJe/ieHNe Cyia BbI3BAJIO KpaliHe HeraTUBHYIO
peakinio U Hecomiacue y TipeficeaTesiss TTOCTOSHHO
IericTBymoliero Tpereiickoro cyma npu OO «MUHCKUIA
CTOJIMYHBINA COI03 MpeNpuHMMAaTeseli u paboromare-
neii» B. A. Bopomynu, KOTOPbIii, COGCTBEHHO, M paccMa-
TPUBAJ YKa3aHHOe JeJ0 B KaueCcTBe TPETEelCKOro Cy-
Ibpu. Ho, kak mpusHaeTcst cam B. A. Bopopyiis, Bripenb,
«MCXOMSl U3 JAHHOTO OIIbITa, MOCTOSHHO JeiCTBYIO-
it Tpeteiickuii cyg mpu 00 “MCCIIP” BBIHYKIEH
OTKa3bIBaTh B MPUHSITUM K PACCMOTPEHUIO TPYIOBBIX
CTIIOpOB» [14].

YTto6bI Pa306paThCS B MOTHSITOI MpobiemMe, HEO6-
XOJIMMO TIpesKIe BCero MpoaHaIM3upPoOBaTh APTYMEHThI
MIPOTUBHUKOB MOJIBEJOMCTBEHHOCTU TPYAOBBIX CIO-
poB TpeTeiickuM cymam. [losutiviss KoHCTUTYIIMOHHOTO
Cyna Pecniybnuku Benapych, BbICKazaHHast UM B pe-
meHuu N2 P-619/2011, 6a3upyeTcsl Ha TOM IMOCHIIKE,
UTO TpeTelickoe COTallleHue SIBJISIeTCSI TPaXXIAaHCKO-
MIPaBOBBIM JOTOBOPOM (00 3TOM yTBep)KIaeTcs B Y. 3
n. 1 u 4. 2 m. 4). A KOJIb CKOPO 3TO Tak, TO U UCHOJIb-
30BaHMEe JAHHOTO comianieHuss KOHCTUTYUMOHHBIN
Cyp, BIIOTHe 3aKOHOMEPHO OOITyCKaeT UCKITIUUTETbHO
TOJIBKO B cepe IpakIaHCKO-ITPABOBBIX OTHOIIEHMIA:
«...1IpU OTpefeNeHn KOMIETeHIUU TPETEeNCKUX Cy-
OB HEOOXOOMMO MCXOOUTb U3 ITOTOBOPHONM MPUPO-
IIbl TPETEeICKOrOo Cy[a, UYTO JOMYCTUMO JIUIIb B TPaXK-
IAHCKO-TIPABOBbIX OTHOINEHMSAX» (4. 2 M. 5 pelleHust
N2 P-619/2011). HecmoTps Ha BCIO KaXKyLILYIOCS JIOTUY-
HOCTh PacCykKAeHUil M BbIBOJOB KOHCTUTYIIMOHHOTO
Cyna, cornacuTbCs C HUMU OY€Hb CII03KHO.

Bo-nepBbIX, ompenensisi TpeTeicKoe CcoIIalleHue
B KauecTBe TpaXIaHCKO-TIpaBOBOTO OOroBopa, KoH-
CTUTYLUMOHHBIN Cyn dhakTMyecky BOCITPOU3BOIUT TIO-
JIO)KeHMSI TaK Ha3bIBaeMOVi JOTOBOPHOI (KOHTPAKTHOIA,
KOHCEHCYaJIbHOM) Teopuy TPeTeiicKoro pa3duparesb-
ctBa (ap6utpaska). OgHAKO 3TO HE eOMHCTBEHHas Cy-
IIeCTBYIONIAsE B HAYYHOI [OKTPMHE TEOPUs, BO BHU-
MaHMue cCJiefyeT MPUHUMATh ellle KaK MUHUMYM [Be
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CTaBIIMe Y)Ke XPeCTOMaTUMHBIMU TEeOPUM — TIPOlLiec-
CyalbHYI0 U cMemaHHyo [1, c. 1-12; 7, ¢. 32-36; 15,
c. 59-67; 16, c. 18-54], koTopble MOAUEPKUBAIOT IIPU-
CYTCTBME B TPETECKOM Pa36MpaTeabCTBE 3JIEMEHTOB
My6IMYHO-TIPaBOBOTO, TMPOIEeCCYaIbHOTO XapaKTepa,
He MO3BOJSIIOIIVX CBOOUTH TpeTelickoe COorIalleHue
K 00BIYHOMY T'PasKAAHCKO-TIPaBOBOMY IOToBOpY. K ci1o-
By, OOJNBIIMHCTBO CTpaH Mypa NPy PeryampoBaHUU
TpeTeiickoro pa3buparTenbCTBA MCXOOUT MMEHHO U3
CMeIIaHHO TeopuM JaHHOTO heHOMeHa.

PaccmaTpuBaTh TpeTelicKOe coralleHye Kak rpax-
JaHCKO-TIPaBOBOI1 TOTOBOP He IMO3BOJISIET U 6eopyc-
CKoe 3aKkoHopzaTenabcTBO. CormacHo m. 1 m 2 cT. 390
I'paskmaHckoro komekca Pecmy6nukm Benmapych (ma-
nee — I'K) noroBopom mnpusHaeTcsl COIJallleHue IBYX
VIV HECKOJIbKMX JIUI] 00 YCTaHOBJIEHUM, U3MEHEHUN
WY TIPEKPALEHUN 2PANOAHCKUX TIpaB U 06sI3aHHO-
CTell, K IOrOBOpaM IPUMEHSIIOTCSI MpaBuaa O [BY-
¥ MHOTOCTOPOHHUX chenkax. Ctatbst 154 TK ompene-
JisieT COenKy Kak AeiiCTBUSI TpakiaH U IPUINIECKUX
JINLI, HAllpaBJIeHHble Ha YCTAaHOBJIEHME, M3MeHeHUe
WM TIpeKpalleHne 2paicdaHckux mpaB U 06sS3aHHO-
creit. TakuM 06pa3oM, TpaskgaHCKO-IIPaBOBOI JOr0-
BOp (CHesika) HAIpaBjIeH Ha TOMyuYeHUe 2pamoaHcKo-
npaeosozo (T. e. MaTepUaJIbHO-MIPABOBOT0) Pe3yabTa-
Ta, B TO BpeMs KaK TpeTeliCcKoe coIiallleHyue Bcerga
BJeUeT 3a C00Oil TMOCIeNCTBUSI COBCEM MHOTO, Npo-
YeccyanbHo20, Xapakrepa: U3bsiTMe Cropa U3 KOMIIe-
TeHIUM OAHOTO IOPUCAUKIIMOHHOTO OopraHa (rocyaap-
CTBEHHOTO CyZa) U Tepefavy ero Ha pacCMOTpeHue
Ipyroro oprasa (Tpereiickoro cyaa). [Ipouenypa Tpe-
TeCKOro pasdoupaTesbcTBa TOKE Majao 4eM HaloMu-
HaeT AesTelbHOCTD 10 UCIOJIHEeHUIO JOroBopa (0 Ka-
KOM ObI THUIIE JOTOBOPAa Mbl HU TOBOPWJIM), IIPUUEM
Iake eciy OOIMYCTUTh, UTO TPeTeNiCKue CYAbU SIBJISI-
IOTCS ero yuyacTHMKaMu. HakoHell, He CTOUT 3a0bIBaTh
0 TOM, UTO (peHOMEH TpeTeiiCcKoro pasbupaTenbCTBa
BO3HMK 33JI0/ITO 10 MOSIBJIeHNST TocyaapcTsa [17, ¢. 3-5;
18, c. 1] u, cnemoBaTenbHO, FPaXKIaHCKOrO MpaBa, a 3Ha-
YUT, ICKaTh B MOCJIeAHEM OOBSICHEHME TIPUPOIBI TPe-
TEeICKOro pa3byupaTenbCcTBa KakK MUHMMYM HEKOp-
DPEKTHO.

Bo-BTopsix, KoHcTuTyniMonHsii Cyn B CBOeM pe-
IIeHMM, OYeBUITHO, XOTeI OTPA3UTh U0 O TOM, UTO
NIPUPOAA FOPUCAVKIVOHHOTO OpraHa He MOYKeT He OKa-
3bIBaTh BJAUSIHUS Ha €T0 MpeJMeTHYI0 KOMIEeTeHIIUIO:
pas3s B TPeTeiCKOM CyJie MPOSIBIISIIOTCS JOTOBOPHbBIE Ha-
yasa, TO ¥ pacCMaTpUBaTh CIIOPHI OH BIIpPaBe TOJIbKO U3
TeX MPaBOOTHOIIEHMUI, KOTOpbIe CTPOSITCSI Ha aHAJIO-
TMYHBIX JOTOBOPHBIX MPUHIUIIAX. Mmes, 6e3yCIOBHO,
pasyMHasl U 3acTykKMBawIlas BHUMaHUS. YAUBIeHUe
BBI3BIBAET TOIBKO TO, YTO TaKMe JOTOBOPHBbIE Havasa,
MJIM, KaK CKasaHo B 4. 2 1. 5 pemenus N2 P-619/2011,
«Havajaa VHULIMATUBBI U AUCTO3UTUBHOCTI», KOHCTH-
TyuUMoHHbI Cyz, ycMaTpuBaeT UCKIIOUUTENbHO JIUIIb
B cepe rpaxkmaHCKO-TIPABOBBIX OTHOIIEHUM, XOTS
rogoOHbIe Havaja, Ha YTO COBEPILIEHHO BEpHO obpa-
T BHUMaHMe B. C. KameHKOB [4], 00beKTUBHO MpU-
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CYTCTBYIOT U B MPABOOTHOIIEHUSX MHOW OTpacaeBOii
MIPUHALJIEKHOCTU — TPYLOBBIX, CEMEIHbIX, 3€MeJIbHbIX
U MHOTUX JIPYTUX.

B-TpeTbux, IOCKOJIbKY MPEIMETOM OOCYKIeHMS
SIBJISIZICSI BOTIPOC O TOJBEIOMCTBEHHOCTU, KOHCTUTY-
uoHHoMy Cyny CJiefoBaji0 He YBJIEKAThCSI TEOPETU-
3MpPOBaHMEM, a 06PATUTHCS K HEITOCPEICTBEHHOMY CO-
JIlep>)KaHUI0 COOTBETCTBYIOIIMX HOpM 3akoHa «O Tpe-
TeMCKMUX CyHax», TaK KaK BOIPOCHI MOABELOMCTBEH-
HOCTM — 3TO B IePBYI0 O4YepeAb BOIPOCHI COAEpKa-
HUS TpefnyucaHuii HOpM TMO3UTMUBHOTO TpaBa. [axke
ecIy TMpennucaHus 3aKOHOAATENbCTBA PACXOLSTCS
C KaKMMHI-TO PaliMOHAIbHBIMU TEOPETUYECKMMU KOH-
CTPYKLMSIMY OTHOCUTEIBHO paclipesiesieHUsI A,ell MeX-
Iy IOPUCAVKIVOHHBIMM OpraHaMu, OT 3TOTO JAaHHbIE
MIpeAIMCAaHNsT He CTAHOBSTCS MeHee 00s13aTeTbHbI-
MU g ucnonHenus. B cr. 19 3akoHa «O TpeTenicKkux
CcyJax» ONHO3HAYHO CKa3aHO, YTO TPETeNCKUil Cy[
«paspeniaer JIroOble CIIOPbI», T. €. OrPAaHUYEHUIA IO OT-
pacieBoil TPUHAAJIEXKHOCTU CIIOPOB HeT. Ecim 6bI 3a-
KOHOZATeJb IO00HbIE OTPAaHNYEHNS XOTeI BBECTH, TO
OH, CKOpee BCero, 06 3TOM TaK MPSMO U Hamucaa Obl
B TEKCTe 3aKOHA, KaK 3TO ObIIO PaHbIIEe, O BCTYTUIEHMS
B cuiy 3akoHa «O TpeTeicKuUxX cymax», Korga CT. 39
[TIK u ct. 1 ipun. 3 k I'TIK HemocpeacTBEHHO yKa3bI-
Baji, UTO HA PACCMOTPEHNE TPETeNCKOTO CyAa MOTYT
rnepenaBaThCs JUIIb CIIOPbI U3 TPAKAAHCKUX MPaBO-
OTHOIIEHU. «[JOOyMbIBATh» K€ U «IOMUChIBATH» 3a
3aKoHOzaTesnss HopMbl npaBa KoHcTuTynMoHHbI Cy[
He KommeTeHTeH. [1o3ToMy MbI paspensieM COMHe-
Hus B. C. KaMeHKOBa OTHOCUTEIBHO ITPaBOMOYHOCTU
KoncturyuuonHoro Cyma «B MOpsiiKke 06s13aTeIbHO-
ro MpeABapUTeIbHOTO KOHTPOJISI KOHCTUTYLIMMIOHHOCTHU
3aKOHOB KECTKO OIpeeNsaTh chepy IeiicTBUS ITUX 3a-
KOHOB» [4].

B-ueTBepThIX, 3HaUEHME BbICKa3aHHbIX KOHCTUTY-
uoHHbIM Cyzmom B petieHMy N2 P-619/2011 npaBoBbIX
TO3ULIIA HUBEINPYETCSI IPOTUBOPEUMBOCTBIO CAMOT0O
3TOro0 foKyMeHTa. Tak, moaBeprasi B U. 2 M. 8 pellieHusI
N2 P-619/2011 kputuke TOT (aKT, YTO OJHOBPEMEH-
HO C npuHgaTHUeM 3akoHa «O TpeTelCcKuX Cymax» 3a-
KOHOJaTeJIb He IpenycMoTpen nsMeHeHuss Hopm I'TIK|
periaMeHTUPYIOIIMX BOIIPOCHI OpTaHM3aUUU U Aes-
TeJIbHOCTU TPeTeicKoro cyaa, KoHctutynmuonHsiit Cyj
yYKa3blBaeT Ha TO, UTO 3TO MOXeT IPUBECTU K He-
OTpe/ie/IeHHOCTM B TpaKTUKe TIpUMeHeHMsI 3aKoHa
«O TpeTencKkux cymax» — «B YaCTHOCTH, IO BOIIPOCaM
OTHeCeHMs K KOMIIeTeHLIM TPeTeliiCKMUX CYOB MHBIX
CIIOPOB, B TOM UMCJIe BHITEKAIOIIVX U3 TPYAOBbIX U Ce-
MeJHbIX OTHOIIIeHUI1». Ho meno B TOM, YTO Ha MOMEHT
npuHsaTusa 3akoHa «O TpeTeiickux cygax» B [TIK mips-
MO ¥ OJHO3HAUYHO TOBOPMJIOCH O TOM, YTO Ha PacCMO-
TpeHye TPeTEeNCKOro CyAa MOXXHO IepefaBaTh TOIbKO
rpaXkAaHCKO-TIPaBOBBIE CIIOPHI, a «<MHbBIE CIIOPHI, B TOM
Yyciie BbITEeKawIIe 13 TPYAOBbIX U CeMeHbIX OTHO-
IIeHUI, He MOTYT ObITh IPEIMETOM pPacCMOTPEHMUS
TpeTerickoro cyga» (ct. 39 I'TIK, ct. 1 mpun. 3 K ITIK).
[Monyuaercs, uto KoHctutyumoHHsii Cyn 3T orpa-
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HUYEeHUsS KPpUTUKYyeT U cumutaet, yTo B I'TIK komre-
TEHIUS TPEeTeNCKMUX CYHAOB AO/DKHA OBITh OINpeneneHa
TOYHO TaK e IMPOKO, KaK 3TO CIe/aHo B CT. 19 3ako-
Ha «O TpeTeiiCcKUX CyJax»: «TpeTeicKuit cyn paspe-
maer jirobbie criopbi». OgHAKO TeM caMbiM KoHCTUTY-
uuoHHBIN Cyh, SIBHO NPUXOAUT B MPOTUBOpEUYME CO
CBOMMM IPYTMMM IPABOBBIMM MO3ULIMSIMU, BbICKA3aH-
HBIMM OTHOCUTEIBbHO KOMITETEHIIMU TPETeNCKUX Cy-
noB B pemennn N2 P-619/2011.

Hanee, cnemyeT 06paTUTh BHMMAaHMe Ha apryMeH-
Taluio, IpMBeNeHHYI0 B TOCTAaHOBAEHUN TIpe3uanyma
MMHCKOT0 ropoACcKoro cyna ot 2 arnpens 2014 r., KoTto-
PBIM GBIIO OTMEHEHO oImpeaenenne cyga OKRTI6pbCKO-
ro parioHa r. MunHcka ot 27 ssHBaps 2014 r. o rmpekpa-
IeHMUM TIPOU3BOJICTBA M0 AeTy B CBSI3U C 3aK/IIOUEeHU-
em mexnay OAO «b.» u rpaxxganamu 1., b. TpeTelicknx
comialleHuii (MpyUmMevyaTesbHO, YTO JaHHAs apryMeH-
Talus JOCTOBHO BOCIIPOM3BOAUT JTOBOJIbI IMPUHECEH-
HOTO TITPOKYpOpOM T. MMHCKa HaJ30pHOTO IPOTeCTa).
Tak, B MOCTaHOBJIEHUM TIpe3UAMyMa TOBOPUTCS O TOM,
YTO «cormacHo cT. 241 TK Pecniy6iuku Benapych He-
TOCPeICTBEHHO B Cy/le pacCMaTpUBAIOTCSl TPYIOBbIe
CIIOPBI TI0 3asIBJIeHMSIM HaHMMaTeslei 0 BO3MellleHUu
MMPUYMHEHHOTO PabOTHMKAMM MaTepuaabHOIO Bpesa.
Ha ocHoBanuu ct. 37 TTIK Pecrry6iuku Benapych cro-
Pbl, BO3HMKAIOIIVE U3 TPYLOBbIX OTHOLIEHUIA, TOJBe-
IIOMCTBEHHBI cymam. B cuy ct. 1 . 18 TTIK Pecrry6miku
Benapych cym — 10607 OpraHM30BaHHBIN Ha 3aKOH-
HBbIX OCHOBaHMSIX 06IIuit cym Pecrrybnuku Bemapychk,
paccMaTpUBaIONIMil Jefia KOJIerMaJbHO WM eIUHO-
nuyHOo. TakuM 06pa3om, B COOTBETCTBUM C 3aKOHOAA-
TEeJIbCTBOM O TPYZe U TPKIAHCKUM MPOIecCyaabHbIM
3aKOHOM BO3HUKIINIA CITIOP TIOABEIOMCTBEHEH 00IIe-
MY CYOy U He MOKeT ObITh IpeaMeTOM TPeTeiiCcKoro
pas6uparenbcTBa». TOUHO TaKkMe XKe OCHOBAHMS ObLIU
TIpUBeAeHbl U B OIpeneieHU cyaa JIEeHMHCKOTO paii-
oHa I. MuHcKa oT 24 utoHs 2014 r., OTMEeHUBIIEM pe-
IIeH)e TTOCTOSIHHO AEeNCTBYIOLIErO0 TPEeTeiCKoro cyaa
npu OO «MMUHCKMIT CTOMMYUHBIN COI03 TIpeIpUHMUMA-
Teseit u paboromaresneit» ot 2 anpesns 2014 r.

N3noxkeHHas apTyMeHTalMsl He BbliepXXMBaeT HU-
KaKOM KPUTUKM: IPOKypaTypa U CymeOHble MHCTaH-
LMY IIOIIPOCTY TEHIEHILIMO3HO «BbIAEPHY/IN» IIPABO-
Bble HOPMBI M3 KOHTEKCTa COOTBETCTBYIOIIMX aKTOB
3aKOHOJIATeIbCTBA U 3aTeM CyTy60 (hOpMaIbHO, B IIPO-
TUBOPEUUU C UX AeCTBUTETbHBIM CMBICJIOM, UCTOJI-
koBanu. CtaTes 241 TK meiicTBUTEIbHO TOBOPUT O pac-
CMOTpeHMM HEeINOCPEeACTBEHHO B CYZe TPYLOBbBIX CIIO-
pPOB O BO3MellleHMM HaHMMAaTeIsIM TPUYMHEHHOTO
paboTHMKAMU Bpena, OGHAKO peub 3[eCh UAET O pas-
rpaHMYEeHUM KOMIIeTeHUUM JUIlb MEXIy Tocyaap-
crBeHHBIM cyzmoM 1 KTC, He 60mee Toro. Ctatbs 37 I'TIK
TaK>Ke OTHOCUT CITOPbI U3 TPYAOBbBIX IPABOOTHOIIEHUIA
K MO BeIOMCTBEHHOCTY TOCYIapCTBEHHbIX CynoB. Tem
He MmeHee cT. 37 ['TIK rocssieHa peryaMpoBaHuIo Ipa-
BWI He MCKIIOUMTENIbHOM, a 06Ieit cymeOGHO Tof-
BEIOMCTBEHHOCTH, T. €. TIepeuncisieT gena, KOTopble
cynbl B IIpUHIMIIE (BOOOIE) KOMIIETEHTHbI paccma-

TpuUBaTh. ECIM TOMKOBATh 3Ty HOPMY MHaue (Kak 3TO
clenany mMpoKypaTypa u cyaeO6Hble MHCTAHIIUY B OTIN-
CaHHOM HaMM Kasyce), TO MPUIETCs MPU3HATh, UTO
TpeTelCcKMe CyAbl He BIIPaBe PacCMaTPUBATh CIOPBI
U U3 TPAXKIAHCKMUX MTPaBOOTHOIIEH, TOCKOIBbKY M0~
IOGHOTO Pofa CIIOPbI TOKE YIOMSIHYTHI B €T. 37 TTIK.
K Tomy ke Henb3s 3a0bIBaTh, uTo B I'TIK HapaBHe co
CT. 37 ecTb ellle CT. 39, KOTopasi MPSIMO JIOMyCKaeT BO3-
MO>KHOCTB Tlepefauy CIIOpOB Ha pa3pelleHne TpeTeii-
ckoro cyma. Takum o6pasoM, rmonoxkenus ct. 241 TK
u ct1. 37 ITTIK He MOI'yT CIY>KUTb OCHOBaHMEM [IJISl UC-
KJIIOUeHUsT U3 TIOABEeJOMCTBEHHOCTU TPETeNCKUX Cy-
OB VHIVIBUIYaTbHBIX TPYAOBBIX CIIOPOB.

[IpaBpna, CTOUT CKa3aTh, YTO apryMeHTaL s CTOPOH-
HUKOB ITPOTUBOIIOIOXKHOV TOUKM 3PeHMSI, B YaCTHOCTHU
B. A. boponynu, Toke He JuileHA HeJOCTAaTKOB. Tax,
OH TOBOPUT O TOM, UTO TOCYIapCTBEHHBIM CYJIOM MpU
OTMEHEe TPeTeNCKOTo pelieHus He ObUIM YUTEHBI Cle-
IYIOIIVEe 0OCTOSITebCTBA: 1) KpOMe rocyIapcTBEHHO-
ro cyga u KTC paccMaTpuBaTh TPYZAOBBIE CIIOPHI B CUITY
4. 1 ct. 251 TK MOryT opraHbl IpMMUPEHMsI, TIOCPeL -
HMYECTBA ¥ apOuUTpaska; 2) U3 ompemeaeHns TepMUHA
«TOABeOOMCTBEeHHOCTD» B II. 9 cT. 1 I'TIK cnepyet, uTO
CIIOpbI MOTYT pa3pellaTh pa3jauMuHble OpraHbl U opra-
Hu3anum; 3) B EmyHOM mpaBoBOM KiaccugpuKaTope
Pecriyonuky Benapych, yrBepkmeHHOM Ykasom IIpe-
3ugeHTa Pecry6onuku Bemapych oT 4 suBaps 1999 r.
N? 1, mesaTenbHOCTb TPETENCKOTO Cya OTHECeHa K pas-
neny 01.06 «3aKOHOZATENBLCTBO 00 OpraHax CcyneGHOI
Biaactu. CymoyctpoiictBo. Ctaryc cymeii», BUIeACTBUE
Yyero B 3aKOHOZ,ATENbCTBE MO, TEPMUHOM «CYZ» HY>KHO
MMOHMMATh KaK TOCYJapCTBEHHbIN, TaK U TpeTeicKuii
cyn; 4) B u. 10 ct. 10 3akoHa Pecniybnuku Benapych ot
10 ssuBaps 2000 . N2 361-3 «O HOpMaTUBHBIX ITPaBO-
BbIX aKkTax Pecnybnmukmu Bemapyck» chopmynnpoBa-
HO IIPaBUJIO O TOM, YTO HOBBIN (IIPUHSTBIN ITO3HEE)
HOPMATMBHBII MPaBOBOI aKT MMeeT GONBINYIO0 IOPU-
JINYeCKyl0 CUJIy 10 OTHOLIEHUIO K paHee MPUHSITOMY
(M30aHHOMY) IO TOMY K€ BOIPOCY HOPMAaTUBHOMY
MIPaBOBOMY aKkTy TOTO K€ TrOCYyJapCTBEHHOrO OpTraHa
(BOJKHOCTHOTO JIU1A).

OpHako MpaBO OPTaHOB MPUMMUPEHMUSI, TOCPEeSHU-
yecTBa M apOMTpaska Ha pacCMOTPEHME TPYHAOBBIX
CTIOPOB caMo TI0 cebe ellle He TOBOPUT O TOM, UTO Ta-
KUM 3Ke TIpaBOM OO6JIalaloT ¥ TPeTeiicKue CyIbl, Io-
CKoNbKY pmeiictBue cT. 251 TK Ha mocienHue He pac-
npoctpaHsercsi. CCbUIKM Ha omnpeneneHue TepMUHA
«TogBegoMcTBeHHOCTb» 13 M. 9 cT. 1 ITIK ToXe He-
IIOCTaTOYHO, TaK KaK OHO He Tpe[peliaeT pelleHus
BOIIpOCa O pacIipefieieHn TeX WU MHBIX KaTeropui
el MeXAy OPUCAUKIVMOHHBIMM OpraHaMu, TaKoe
pacmpeniesieHye 3aBUCUT OT COIeP>KaHMsI KOHKPETHBIX
HOPM O TIpeIMeTHOI KOMIEeTeHIMM, 3aKperyieHHbIX
B [TIK 1 npyrux akrax 3aKOHOLATeJbCTBA. I10 moBomy
TpeTbero aprymeHra B. A. boponynu CTOUT 3aMeTUTD,
YTO CTPyKTypa EgmMHOro mpaBoBOro kiaaccuduraTopa
Pecriybnvky Benapych K HACTOSIIEMY BpPEMEHM W3-
MeHWJIach U 3aKOHOJATeIbCTBO O TPETeCKUX Cymax
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BBIJIENIEHO B CaMOCTOSITeNbHbIN pasdgen 02.16. Tyma-
€TCsl, 5TO MPOM30IIO HE CIy4daliHO, TaK KaK TpeTeli-
CKMe CyIbl He OTHOCSITCS K OpraHaM Cyae6GHOI BaacTu
¥ He BXOJSIT B CUCTEMY CYLOyCTPOMCTBA, TO3TOMY IO[
TEPMMHOM «Cy[l» B JeCTBYIOIEeM 3aKOHO/ATE/bCTBE
BCerga MOHMMAJICS U MOHMMAEeTCSI UMEeHHO Tocyaap-
CTBEHHBIIT CyJ!, ec/iM, KOHEYHO, B COOTBETCTBYIONIEM
HOPMAaTMBHOM ITPaBOBOM aKTe He OTOBOPEHO MHOe .
B TakoM ke 3HAUEHUM YIIOTPEOISIeTCS TeEPMUH «CyI»
u B TK, B 10J1b3y Uero AOMOTHUTETbHO CBUETEeIbCTBY-
eT u ToT ¢akT, uTo TK ObLI IPUHST B MEepUOI, KOTHA
3aKkoHOAaTenbCcTBO (CT. 1 mpui. 3 K I'TIK) npsmo 3a-
Mpeniano IMepefaBaTh B TPeTelickue CYAbl TPYLOBbIe
CIIOPBI.

HaxkoHer1, mpu U3JI0KeHUM CBOETO YeTBEpPTOro J0-
Boga B. A. boponyns ynmycTua u3 Bumy Hopmy 4. 6 cT. 10
3akoHa Pecny6nuxku Bemapych ot 10 suBapst 2000 r.
N2 361-3 «O HOPpMATMBHBIX ITPABOBBIX aKTax Pecrry6-
kKM Bemapycb»: KOOEKChl MMEKT GOJbIIYI0 HOpU-
INYEeCKYI0 CUJIy TI0 OTHOIIEHUI0 K APYTMM 3aKOHaM.
WHbIMM C0Bamu, eCiy KaKoW-TO KOJNEeKC MCKIYaeT
13 KOMIIETEHLIUU TPEeTeCKUX Cy0B TPYOBbIe CIIOPHI,
TO mpenmucanus cT. 19 3akoHa «O TpeTencKkux cygax»
3mech OymyT 6eccusbHbI. B cBeTe CKazaHHOIO CaMOro
Cepbe3HOTO BHUMAHMSI U OOCYKIEHUS 3aCTyKMBAeT
mHeHue E. C. Kauniikoi o TOM, 4YTO TPyAOBbIE€ CIIOPBI
TPeTeiCcKUM CyAaM HeloABeOMCTBEHHbI, TaK KaK cpe-
IV OpPraHOB PacCMOTPEHMS TPYOOBBIX CIIOPOB CT. 233
TK HaszbiBaeT mniib KTC 1 rocynapcTseHHbIe Cynbl [9].
HevictButenbHo au cT. 233 TK ycTaHaBIMBaeT 3arpeT
Ha Iepefavy TPyAOBbIX CIIOPOB B TPETEINCKUIA Cya,?

OTBeuast Ha JaHHBIV BOMIPOC, IPEXKIe BCETo CJieayeT
cKa3zaThb, uTo TK, KaK yke OTMevasoch Bhlllle, pa3paba-
THIBAJICSI B TIepUOJ, KOTAA TpeTelicKue Cynbl NeiCTBU-
TeJIbHO He MMM TMpaBa pacCMaTpuUBATh TPYLOBbIE
CIIOPbI, COOTBETCTBEHHO, O TPETEMCKMUX Cy[ax He MOI/a
M3HAYaJIbHO YIIOMMHATh ¥ aHanusupyemas cT. 233 TK.
B Hacrosee BpeMst 3akoH «O TpeTeiickKux cymax» Kap-
IVMHAJIbHBIM 00pa3soM M3MEHMUJ PeryjMpoBaHMe KOM-
TeTeHIMM TPeTeNCKUX CyIOB, TeEM He MeHee CT. 233
TK coxpaHsieT CBOIO IPEXHIO penakuuio. SBiser-
CS I 9TO CBUOETETbCTBOM TOTO, YTO 3aKOHOAATEIb
MO-TIPEeXKHEMY CUMTAET TPyOOBble CIIOPbI HeapouTpa-
ownbHBIMK? [TosaraeM, UTO Ha 9TOT BOIIPOC HE CTOUT
CIIEeIINUTDb aBaTh MOJIOXKUTENbHBI OTBET. B mpakTuke
HOPMOTBOPYECTBA, 0COGEHHO TI0 BOITPOCAM ITO/IBEJOM-
CTBEHHOCTM, JOCTATOYHO YaCTO MMeeT MeCcTO (heHOMeH
TaKk Ha3bIBa€MOTO 3ama3ablBaHusl (MHEPTHOCTM) IIPaBo-
TBOPYECKUX OPraHOB B AeSITeTbHOCTU IO COT/IacOBa-
HUMI0O HOPMATUBHBIX ITPABOBBIX aKTOB MEXKIY COOOIL.
[TprmepoB TOMY CyIIeCcTByeT Hemasio. Tak, B pe3y/ibTa-
Te HeIaBHO IPOBEIEHHOI B 00/1aCTU CYIOyCTPOICTBA
pedopmbl Ha 6asze OOLIMX M XO3SCTBEHHBIX CYIOB

OblTa CO3[laHa eqVHas HOBasl CUCTeMa CYIOB 0OIieit
IOPUCAVKIINY, OJHAKO YIIOMMHAHMUSI 06 OOIIMX U XO-
3STICTBEHHBIX CyIax ObLIM U3BSTHI TajleKO He U3 BCeX
HOPMAaTMBHBIX ITPABOBBIX aKTOB Pecrybmku Benmapych.
Bosnee Toro, B CMTy MHEPTHOCTY MBIILIJIEHUS Jaske CaMU
yUeHble ¥ TIPaAKTUUYECKMe PaOOTHUKMU IO-IIPEeKHEMY
YIOTPEeOSIOT CTAapyld TEPMUHOIOTUIO (B YACTHOCTH,
OTIEPUPYIOT TEPMUHOM «06IIMe cymsi») [8, c. 189; 19],
XOT$I CO CTPOTO OPUANYECKOV TOUKU 3PEHUST ITO SIB-
JIsIeTCst OIMOKOIA. JIpyroit mpuMep: 3aKoH PectyOKu
Benapych ot 12 mions 2013 1. N2 58-3 «O memmanym»
MPSIMO JIOMYCTUJ TIpUMeHeHe MeAualuy B OTHOIIe-
HUU CIIOPOB, BO3HUKAIOIINX U3 TPYAOBBIX TPABOOTHO-
meHui (cm. . 1 cT. 2), Tem He MeHee B TK ynoMuHaHue
0 MeIMauuy OTCYTCTBYeT A0 CUX IIOp, HA YTO COBEp-
IIIEHHO BepHO 06paTwiIN BHMMAaHME YK€ MHOTME OTe-
YeCTBeHHbIe CIIelaINCThI |3, ¢. 147-148; 20, c. 26-27].

TakuM 06pa3oM, OTCYTCTBME YIIOMMHAHMSI O Tpe-
TeMCKMX cypax B cT. 233 TK, Ha Hail B3I/sh, eCTb pe-
3y/lbTaT OaHaJbHOI HecomtacoBaHHOCTM HopM TK
¢ nonoxkeHMsiMu 3akoHa «O TpeTelickux cymax». bomee
TOro, cT. 233 TK meMOHCTpUpyeT HecornacoOBaHHOCTD
u Apyroro popa. V3 6yKBaJIbHOTO COepsKaHus JaHHO
CTaThy ClefLyeT (Ha 3TOT MOMEHT obpaiiaeT BHUMAaHe
u B. C. Kamenkos [21]), uTo 110601 MHAVBYIYaIbHBIN
TPYLOBOW CIOP HENpPeMeHHO MPOXOOUT ABe HPUC-
IuKIMoHHble MHcTaHuu — KTC u cyfd, ogHako 1osio-
SKeHUSI CT. 234, 236 u 241 TK cBUIETEeNbCTBYIOT O TOM,
UTO 3TO JajeKo He Bcerga Tak. B tekcre cr. 233 TK He
YUTEHO U TO 06CTOSITETCTBO, UTO COMIacHO CT. 251 TK
TPYOOBbIE CIIOPbI MOTYT ([0 KpaiiHell Mepe TeopeTu-
YyeCKy, TIOCKOJIbKY TTpaKkTuKa npumeHeHus cr. 251 TK
TIOKa OTCYTCTBYeT [3, c. 31, 96]) OBITb MpeaMeTOM pac-
CMOTpeHMSI B OpraHax MpUMUPEHUs], TOCpPeIHUEeCTBa
u apbutpaxka [22]. Kpome Toro, mpaBwio ct. 233 TK
(XOTS1 06 9TOM B HEM HMUEro He CKa3aHO) He JIMIIaeT
pabOTHMKOB ITpaBa Ha oOpalleHue 3a 3aIUTOl CBOUX
MHTEPEeCOB B MPOKYPaTypy, Tpodcor3bl, lemaprameHT
roCy[lapCTBEHHOV WHCHeKIUU Tpyaa MuHMUcCTepcTBa
TPyZa ¥ COIMAaIbHOM 3amuThl Pecrrybimuku Bemapych
[23]. HakoHe11, HU CT. 233, H/ Kakye-1100 MHbIe HOPMbI
TK He yIOMMHAIOT O HEJABHO MOSIBUBIIENCS BO3MOX-
HOCTU paspellieHMs] TPYLOBBIX CIIOPOB HOTapUaTOM —
B3bICKAHMM HAUMCIEHHO, HO He BBITVIAYeHHOI paboT-
HMKaM 3apabO0THOI IJIaThl B COOTBETCTBUM C ab3arieM 4
u. 1 m. 1 Ykasa IIpesumenTa Pecry6mmku Benapych ot
11 aBrycra 2011 r. N2 366 «O HEKOTOpBIX BOIpOCAaXx
HOTapUaJIbHOM AesiTeIbHOCTM». TakuM 06pa3om, Ipo-
67emMa coCTOUT B TOM, 4TO CT. 233 TK yske mMopasbHO
ycTapesa U He JaeT afleKBaTHOTrO IpefCTaBIeHUs O Cy-
IIeCTBYIOIIMX (hOPMax U CIIocoOax 3alluThI IIPaB Cyob-
€KTOB TPYAOBbIX ITPaBOOTHOIIIEHMIA. B 3TOM I/1aHe cre-
nyet cortacutbcs ¢ npenioxkeHuem O. C. Kypbiin€Boii

!B sTOM mtane mosunus Koncruryumonnoro Cyza, Bbicka3daHHasi UM B peuteHuu N2 P-619/2011, no noBomy TOro, 4To HOpma
cT. 60 KoHctutynumu Pecriy6invky Bemapych 0 mpaBe Ha Cyme6HY0 3alIATy OTHOCUTCS TaKKe M K TpeTeicKuM cygam (CM. 4. 2 T 2
pemenns N2 P-619/2011), kaxkeTcss HaM AOCTATOUYHO HATSIHYTOM U MCKYCCTBEHHOM.

[IpumMepoM TakOro HOPMATUBHOTO MPABOBOTO AKTa MOXKET cnykuTb 'K, mockonbky B 11. 1 ¢T. 10 cka3aHO, 4YTO IIOJ, TEPMUHOM
«cym» B 'K Hy)KHO TOHMMAaTh Kak rOCyIapCTBEHHbIN, TaK U TPETEVICKUI CYZ,.
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0 HeobxomMmMocTy 3akpervieHus B TK o6mmx moso-
SKeHM 0 opmax (crmocobax) 3aIuThl TPYAOBBIX ITPaB
[20, c. 28—-29], KOTOpBIE, HA HALl B3IJIS, JO/DKHBI BKIIIO-
yaTh B cebs1 U yKa3aHMe Ha BO3MOKHOCTh OOpaleHusI
3a/HTePEeCOBAaHHBIX JINI] B TPETEICKME CY/Ibl.

B monb3y mogBegOMCTBEHHOCTU TPETENCKUM CY-
laM TPYZOBbIX CIIOPOB MOYKHO NPUBECTU U P, OPY-
TMX apryMeHToB. Tak, 3aKoHOAATeNb TIpeiycMaTpuBa-
eT paspellleHye TpyaoBbIiX cr1opoB B KTC, xoTs oHa s1B-
JiseTcst BecbMa Hed(P(heKTUBHBIM IOPUCAVKIIMOHHBIM
opraHom (II0 BIIOJIHE OUYEBMIHBIM MPUYMHAM B TO-
nIapisiionieM GonbiHCTBe cinydaeB KTC npuHuMaeT
pelleHus He B MOIb3y PabOTHUKOB), 3a UTO IOABEP-
raeTcs CipaBefJIMBOl KPUTKKe B iuTepaType [21; 24;
25, c. 10]. B cBs13u ¢ aTMM 6osee yeM CTPaHHO ObUIO ObI
He [IOMYyCKaTb pacCMOTpPeHMsl TPYLOBBIX CIIOPOB Tpe-
TEMCKUMM CyZaMy — opraHamu, obecreumBaronMmm
yJacTHMKAM KOH(MIVKTOB HECPaBHMMO OOJIbIINE I0PU-
nudeckue rapantuu, yem KTC. Kpome Toro, omnpene-
JIeHHbIe TPeUMYIIeCTBa TPeTelCcKue CyIbl UMEIOT U 10
CpaBHEHMIO C TOCYJAapCTBEHHbIMM CyJamMiu, a Clefo-
BaTeJbHO, MOTYT BIIOJIHE JOCTOMHO KOHKYPUPOBATh
C TIOCJIEMHUMM B OOJIACTM pa3bupaTenbCTBa TPYIO-
BBIX JeJl.

KoHeuHo, paccMoTpeHMe TPYmOBOTO Criopa B Tpe-
TEJICKOM Cy[ie, B OT/IMYMe OT TOCYAApCTBEHHOIO Cyna
n KTC, 6ymeT compsbkeHO ISl pabOTHMKA C ompere-
JIeHHbIMM 3aTpaTaMu (ecyin 4. 4 cT. 241 TK ocBo6OKAa-
eT pabOTHMKOB OT yIIAThI CYIeOHbBIX PACXOMIOB, TO /1. 5
3akoHa «O TpeTelcKux cygax» He AenaeT OJjs CTOPOH
HUKAKMX U3BSITUI 10 HECEHUIO PACXOI0B, CBSI3aHHBIX
C TPeTeNCKUM pa3dbupaTesibCTBOM), HEBO3MOXKHOCTHIO
repecMoOTpa TPeTeNCKOTO pellleHus ToCyJapCTBeH-
HBIM CyJIOM IO CYIIeCTBY (OTMeHa pelleHus] TpeTeii-
CKOT'O CyZia BO3MOYKHA JINIIIb 10 Y3KOMY KPyTy OCHOBa-
HMUIA, TpeyCMOTpeHHbIX CT. 458-4 I'TIK), oTcyTcTBMEM
BO3MOKHOCTY aBTOMAaTMUECKOTO MTpUBeeHMs TpeTeli-
CKOT'O pelleHMsl B UCIIOJTHEeHMe (7151 UCTIOTHEeHUSsI Tpe-
TeCKOTro pelleHus HeOOXOAMMO OIYUUTD B rocymap-
CTBEHHOM CyJle MUCIIOHUTENbHBIN JUCT) U T1p. Ho Bedp
MCITOJIb30BaHMe TPeTeiickoi (GOpMbI 3alUThl HOCUT
IOOpPOBOJIbHBIN XapaKkTep, a MOTOMY, pelrasich Ha 3a-
KJIIOUEHMEe TPETEICKOTO COIJIalleHus], pabOTHUK CO-
3HATEJIbHO MIPUHMMAaeT Ha ce6sl pUCK MpeTepIieBaHus
COOTBETCTBYIOIINX MOC/IEICTBUIA.

HyskHO TakKe CcKa3aThb, YTO UHAUBUAYAIbHbIE TPY-
IIOBbIE CITOPBI BIIOJTHE apOUTPaOMIbHBI: B HUX OTCYT-
CTBYIOT Kakue-amMb0 MyOaMYHO-TIPaBOBbIe 3JIeMEeHThI
(MHTEpechl), KOTOpble He IMO3BOJSIM Obl pasperiaTh
(yperynmMpoBaTb) 3TU CHOPBI MYTEM WMCIIOIb30BaAHUS
YaCTHOIPABOBBIX MeXaHU3MOB. IMEeHHO MO3TOMY 3a-
KOHOJATeJIb 1 MpeycMaTpuBaeT BO3MOKHOCTb paspe-
nieHus (yperyJinpoBaHusl) TPYAOBLIX CIIOPOB IOCpe[ -
CTBOM TIpMMEHEeHUsI HerocyaapCTBEHHBIX HOPUCIUK-

unoHHbIX opm — KTC (cT. 233 KTC), opraHoB pumu-
peHus, mocpenHuYecTa u apéurpaxa’ (cr. 251 TK),
a Takke Memmaiuu (rm. 1 cr. 2 3akoHa Pecrry6mm-
Kk Bemapyce ot 12 utonsg 2013 r. N2 58-3 «O menma-
un»). HeapoutpabuabHbIMMY MOKHO CUMTATh, HaBep-
HO€, JIUIITh TPYOOBbIE CIIOPHI C YIacTHeM pabOTHUKOB,
BBITTOJTHSIIOMIMX ITyOJIMYHO 3HaUMMBble (PYHKIMM (TOCY-
IAapCTBEHHbIE CITy’Kalllyie U T. I1.), OCOOEHHO B CBETe
TOro, UTO 4. 2 cT. 10 3akoHa «O TpeTeiicKuX cygax» 3a-
MpeniaeT roCyapCTBeHHbIM OpraHaM (B HallleM CITy-
yae — BTOPOii CTOpPOHE TPYAOBOTO KOHQJINKTA, T. €. Ha-
HMMAaTeTI0) 3aK/IIovaTh TpeTeiickoe cornamenyue. 06
apoUTPabMIbLHOCTY TPYAOBBIX CITOPOB CBUETEIbCTBY-
eT ¥ 3apyOesKHbIN OITBIT: B psifie cTpaH (ABcTpus, besb-
rus, Hopserus, [onbiia, CaymoBckas ApaBusi, Tau-
nang, ®pannys, CIIIA) Bce man OToe/NbHbIE KATETOPUM
TPYAOBBIX CIIOPOB MOTYT OBITb IPEIMETOM TPETEICKO-
ro pas6uparenbcTsa [26, c. 60-62].

TakuMm 06pa3oMm, Ha Halll B3WISIA, Y CyAeOHbIX MH-
cTaHIMi Pecrry6amky Benmapych He ObIIIO OCTaTOYHBIX
OCHOBaHMIA IJIs1 TOTO, YTOOBI IIPU3HATD CIIOP MEXKIY
OAO «Bb.» u [I., b. HeroaBeOMCTBEHHbIM TpPeTeiCKO-
My cyny. Hemb3st KBamubuUIMpoBaTh mepenavy JaHHO-
ro CIIopa Ha pacCMOTpeHMe TPeTeiCKOoro cyja 1 B Ka-
YyeCTBe HEKOEero 3JIOYIoTpebieHNs MpaBoOM CO CTOPO-
HbI 3aKJTIOUMBIINX TPETENCKME COTIallleHs JIUI], — KaK
MX TIOTIBITKY YKJIOHUTBHCS OT MMYIECTBEHHOV OTBET-
CTBEHHOCTU. M3 comepskaHMUSI pelieHUs IMOCTOSHHO
IlelicTByIOIero Tpereiickoro cyna npu OO «MuHCKUIA
CTOJMYHBINA COI03 TpeanpuHuMaTeneit 1 paboToma-
Tenei» ot 2 anpeins 2014 r. BULHO, UTO CPOK MCKOBOM
IaBHOCTYU MO JAHHOMY CIIOPY SIBJISUICSI MCTEKIIUM He
TOJIKO Ha MOMEHT OOpalleHusT UCTIIa B TPeTeNCKuii
Cyll, HO M Ha MOMEHT M3HAuYaJbHOTO IIpebsBJie-
HUSI TIPOKYPOPOM McKa B cyn OKTIO6pbCKOTO paiioHa
r. MuHCKa.

EnvHcTBEeHHOE, YTO MOXET BbI3bIBATb COMHEHMUS
B IPaBOMEPHOCTH PaCCMOTPEHMS aHAIM3UPYEeMOTO Jie-
Jla TpeTeiiCKUM CyIOM, TaK 3TO HaJluuue y MpeacTa-
Burenst OAO «b.» Hagjekamux IMOJTHOMOYMII Ha 3a-
K/I0ueHue TpeTeiickux cortamennti ¢ I. u b. CornacHo
yctaBy OAO «b.» pellreHre BOIIPOCOB O MPUBIEYEHUN
K MaTepuaabHO} OTBETCTBEHHOCTU reHepaibHOTO JU-
peKTopa OTHOCUTCS K MCKJTIOUUTEIbHO KOMITETEHIIUU
HabI0maTeIbHOIO coBeTa. Mekay TeM TpeTelicKue co-
rnamenus ot umeHu OAO «B.» 6bl1n 3akioueHsl ¢ [I.
u B. 10pucKOHCYnIbTOM M., KOTOPBIN OeiCTBOBAJI Ha
OCHOBaHMM IOBEpPEeHHOCTU OT 26 aBrycra 2013 r., BbI-
IaHHOJ TeHepaJibHbIM OUPEKTOPOM Tpenmpusitus .
(K CJIOBY, HA OCHOBaHMM 3TO¥ Xe OBEPEHHOCTH I0pUC-
KOHCYJIBT BpIcTynana oT umeHu OAO «B.» BO Bcex 0puc-
IVKIIMOHHBIX OpraHax, pacCMaTpuBaBIINX Aeio). I1o
9TO MpUYMHE MPOKYypaTypa U cymebHble MHCTAHLIN
nmocumranyu, yro Jl. He uMesn MpaBa OeaerMpoBaTh

lOpraus ap6uTpaka XOTb U He SBISIOTCS TPETEHCKMMM CyIaMy B GyKBaTbHOM CMBIC/IE STOTO CJIOBA (COOTBETCTBEHHO, Ha HIX He
pacripocTpansieTcst 3akKoH «O TpeTeicKux cymax»), OIHAKO M0 CBOE MPUpoIe oYeHb 6/113KM K HuM. O6 3TOM CBUIETETbCTBYET TOT
axT, yTO MOPSIIOK 06KATOBaHMSI PEIIeHMIT TPYAOBbIX apOUTPaKel MO KOJUIEKTUBHBIM TPYLOBBIM criopam (1. 34-2 I'TIK) mpakTu-
YeCKy UIEHTUYEH MOPSIAKY 00’KaIOBaHMS PEIIeHMIT TpeTeCKMX CcymoB (T/1. 34-1 I'TIK).
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ITOJTHOMOUYMS Ha 3aK/I0UeHMe TpeTeliCKMX CoIIallieHnit
IOPUCKOHCYAbTY M. 3aMeTuM, OAHAKO, YTO YKa3aHHOe
06CTOSITENIBCTBO (M 9TO YIYCTWIIM U3 BUIY IPOKYpaTy-
pa u cyzme6HbIe MHCTAHIIMM) HUKAK He BINUSIIO Ha Aeii-
CTBUTEJIbHOCTb TPETENCKOTO COTIalleHus, 3aKI0ueH-
Horo mexxmy OAO «B.» u b. Boree Toro, maHHoe 06CTOsI-
TeIbCTBO HE MOIJIO OKa3aThb BIAMSIHUSI M HA OENCTBU-
TeJIbHOCTb TpeTelickoro cornamenust Mexxny OAO «b.»
u [I., TOCKOJIbKY ITOJTHOMOYME T10 PeLIeHNI0 BOIIPOCOB
0 TIpUBJIEUEHUM TeHepaJIbHOTO AUPEeKTopa K MaTepu-
aJIbHOV OTBETCTBEHHOCTH (3aKpeIIEHHOE B yCTaBe 3a
HabTI01aTeTbHBIM COBETOM) M ITIOJIHOMOUME Ha 3aKJTI0-
YyeHMe TPeTeiCcKOro coriaiieHus (IIpoIyucaHHoe B 10-
BEPEHHOCTM) TPEICTABISIIOT COO0/ COBEPIIEHHO pas-
Hble Belll: TIepBOe SBJSIeTCS TMOJHOMOUMEeM MaTepu-
aJIbHO-TIPaBOBOTO XapakTepa (OHO peann3yeTcs MyTeM
M3OaHUS MPUKasa Wi MHOTO JOKYMeHTa), BTopoe —
MOJTHOMOYMEM TIPOLIeCCyaNbHOrO XapakTrepa. CoOT-
BETCTBEHHO, BTOpO€ IIOJTHOMOYME He OXBaThIBAeTCsI
comepxkaHuem nepsoro. [Tostomy ecnu [., Kak TeHe-
panbHBI OIUPEKTOP, MMeN MpaBO BblAaBaTh AJOBEpPEH-
HocTu Ha BefeHue oT umeHu OAO «b.» men B cymax
Y MHBIX OpraHax (a Takyue JOBEPEHHOCTU TPAOUIIVIOH-
HO IIpelycCMaTpMUBAlOT U MPaBO Ha 3aK/lOueHue Tpe-
TEeJICKOTO COIvIallieHus1), TO HUKaKX COMHEeHII1 B Jeli-
CTBUTEJIBHOCTY TPETENCKUX COIIAllleHUI, 3aK/IIUeH-
HbIX Mexkmy OAO «B.» u [I., B., 6bITh He TOKHO.

B TO ke Bpems pacCMOTPEHHBIN Ka3yC JeMOHCTPU-
pyeT ompefeNeHHble HapyIlleHUsI 3aKOHHOCTU CO CTO-
pOHBI POKypaTypsl. [Ipexkae Bcero mpokypaTypa He
JIOJKHA ObLTA TTPEIbSIBIISITh UCK B MHTEpecax OAO «B.»,
TTOCKOJIbKY TpuKa3 ['eHepaabHOTO MPOKypopa Pecrry6-
nuku Benapycb ot 27 mapra 2009 r. N2 27 «O6 opra-
HM3aLMY HaJ30pa 32 COOTBETCTBMEM 3aKOHY CyIeGHbIX
TOCTAHOBJIEHUII 0 IPAXKAAHCKUM JeIaM» OPUEHTUPY-
eT MPOKYPOPOB Ha TIpelbsiBjieHe MCKOB JIUIIb B UH-
Tepecax roCygapCTBEHHBIX I0PUANYECKUX JIULL, MEXKITY
TeM B ycraBHOM (oHe OAO «B.» TocymapcTBy IpUHA -
JIeKUT TOJBKO 77 %. Kpome TOro, 60/bIIE COMHEHMS
BBI3BIBAET IIPABO MMPOKypOpa Ha Moavy 3asiByieHNsT 06
OTMEHe pellleHMs TPETeCKOro Cya, Tak Kak 4. 1 CT. 46
3akoHa «O TpeTelickux cymax» 1 4. 1 ¢T. 458-1 I'TIK 1o-
3BOJISIIOT TIO/IaBaTh JaHHOE 3asiBJeHMe TOJIbKO CTOPO-
HaM TpeTeiickoro pasbupatensctsa [27, c. 270-271].

B 3aBepIiieHie OTMETHUM, UTO 1151 obecrieueHus 6ec-
MIPEISTCTBEHHOI BO3MOKHOCTY pa30upaTebCTBa Tpe-
TEVCKUMY CyoaMM TPYAOBbBIX (PABHO KaK ¥ JTFOOBIX IPY-
I'MX) IeJ1 TpeOyeTCsl pelIUTb PSIA, JIETYIONIMX ITPOBIeM:

e MpsIMO yKa3aTh B TK TpeTerickue Cymbl cpeiyt op-
raHOB PacCMOTPEHMS TPYAOBBIX CIIOPOB, a TAKKe Oro-
BOPUTD UX MPABO MPUMEHSITh CPOKM MCKOBO¥ JaBHOCTU
1o gaHHbIM Aenam (B TK aTu cpoku Ha3BaHbI CpOKaMM
obOpalleHusI 3a paspenieHyeM TPYIOBBIX CIIOPOB);

e nepeuncianTh B TK KaTeropum HeapOUTPaOUIb-
HbBIX TPYIOBBIX CIIOPOB;

e 3aKkpenuThb B TK MOIOKEHMEe O TOM, UTO OOpalleHue
B TPETeicKuii cym He TpebyeT cobmoneHs 06s13aTeb-
HOTO JOCYmeOGHOro Topsifika paspelteHus criopa B KTC;
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e MpeAycMOTpeTh B 3akoHe «O TpeTelicKux cymax»
MPaBMUJIO O HEOMMYCTUMOCTU BKIIOYEHUS] TPETEeNCKUX
OrOBOPOK (TIOJ, YrpO30i1 MpU3HAHUS UX HeIeNCTBU-
TeTbHBIMM) B TUITOBBIE (DOPMBI JOTOBOPOB MPUCOEIM-
HeHMsI (KaKOBBIMM Ha IPaKTUKE HEPEeIKO SIBJSIOTCS
M TPYAOBbIE TOTOBOPHI), TAK KaK B 3TOM Cjiydae Ipu-
COeIMHSIONIASCS CTOPOHA (aKTUUeCK! JUIIeHa BO3-
MOYKHOCTY TOBJIMSITh Ha BEIGOP (DOPMBI 3aIIUTHI CBOUX
mipaB [28, c. 51-52]. B aTOM 1y1aHe MHTEpeC MpeCcTaB-
JisieT OIbIT benbruu, rae TpyJoBbie CIIOPhI IPU3HAIOT-
Cs1 apOUTPaOUIIbHBIMM, €C/IU TPETeCcKoe COIIalleHue
3aK/IIOUEHO CTOPOHaMM YXKe I0Cjae BO3HMKHOBEHUS
criopa [26, ¢. 62]. B To ke BpeMsI MBI He MOXeM Ipu-
3HaTh BepHbIM MHeHMe K. V. KeHuK 0 TOM, 4TO Ha/Iu-
yye B TPYAOBOM JOTOBOpE YCJIOBUS O PaCCMOTpPeHUN
BBITEKAIOIIVX 3 HETO CIIOPOB B TPETEICKOM Cyfie yKe
camo 1o cebe (T. e. BHE 3aBUCUMMOCTM OT MeXaHU3Ma
3aK/II0UeHNs] TPYJOBOTrO OTOBOpPA) YXYAIIaeT IOJo-
keHMe pabOTHMKA B CPABHEHUY C 3aKOHOATETbCTBOM
o Tpyze [29];

e YTOUHUTD B 3aKOHe «O TpeTeiicKuUX Cyfax» pery-
JIMPOBaHMe BOIIPOCOB HeNeNCTBUTEIbHOCTU TpeTeii-
cKoro cornaiieHusi. Tak, B HacTosiiee BpeMsi 110 CMbIC-
Jy cT. 12 3akoHa «O TpeTencKux cygax» MmoaydyaeTcs,
YTO 3aK/II0YeHMe TPeTeiCKOro CorialieHus B OTHOIIIe-
HUM HeapOUTpaOMUJIBHOTO CIIOpa He BJieueT 3a co6oit
ero HeJelCTBUTEIbHOCTb, MEXY TeM CyZ, JIeHMHCKO-
ro paioHa r. MMHCKa OTMEeHWJI pellleH)e TPeTEeiCKOTo
cyna hakTUUYEeCKM MMEHHO 10 3TO¥ IMpUUNHE,

e obecreunts B I'TIK 6ojiee TpagMLIMOHHOE /ISt MU-
pOBOJi TIPakTUKM PeryjupoBaHMe [eporalOHHOTO
3 dexTa TpeTeitckoro comiaileHus, Ipu KOTOPoOM 00-
paleHue OIHOM U3 CTOPOH TPETECKOro COralleHns
B TOCY[IapCTBEHHBIN Cy[, IPUBOIUT K HEBO3MOXXHOCTHU
paccMOTpeHMs ieia TToCJIeIHUM TOAbKO TIPU YCJIOBUM
MOCTYIUVIEHUS OT APYTOii CTOPOHBI COOTBETCTBYIOIILETO
Bo3pakeHmsl. Ceityac >xe B cumy I1. 7 4. 1 ¢T. 164 n 11. 4
cT. 245 TTIK Hajmuuue TpeTeiicKoro COryIalieHust sIBJIs-
eTcst 6e3yCJIOBHBIM MPEISITCTBMEM 11 PACCMOTPEHMS
CIopa rocygapcrBeHHsIM cygoMm. [lomnmo srtoro, m. 7
4. 1 cT. 164 u 1. 4 cT. 245 I'TIK ciemyeT JOTIOMHUTD OTO-
BOPKOJiI O TOM, UTO TpeTelickoe coIiallleHyre AOKHO
SIBJISITbCSI @VCTBYIONIUM, NeVCTBUTEIbHBIM U MCIIOJI-
HUMBIM [28, c. 48-51];

e nomonuuTh I'TIK HOpMamu, KOTOpble MO3BOJIM-
71 6bI peann30BaTh rosokeHus cT. 30 3akoHa «O Tpe-
TEeMNCKUX CyJax» O BO3MOXKHOCTU TIPUHSITUSI TOCyap-
CTBEHHBIMM CyZaMM Mep obecrieyeHusI B OTHOIIEHUN
MCKOB, pacCMaTpMBaeMbIX TPeTeiCKUMU cymaMu (I10
TPYLOBBIM CIIOpaM, TojlaraeM, O4eHb aKTyaJIbHOI MO-
SKeT OBITh TaKast obecrieunTeIbHast Mepa, KakK YyCTaHOB-
JieHue [ HaHMMaTeJsl 3arpeTa MPUHMUMAaTh Ha T0JDK-
HOCTb YBOJIEHHOTO paGOTHMKA HOBOE JIIIO);

e periaMeHTHpoBaTh B 3akoHe «O TpeTeicKux Cy-
nmax» u I'TIK Takyto hopMy B3auMOeiCTBUS TPETeNCKIX
M TOCY[IapCTBEHHBIX CYIOB, Kak MPUHSITHE TTOCTeTHUMMU
Mep II0 COOMpaHMIO U 0OEeCIeYeHUI0 TOKa3aTelbCTB,
HeOOXOIMMBIX /IS BeIeHUsI el B TPeTeiCcKUX Cymax
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(Bemb IO TPYOOBBIM CIIOpaM OOJBIIMHCTBO OOKa3a-
TEbCTB HAXOAUTCS Y HaHMMATeJIs,, KOTOPBIi Bps, Jn
COIJIACUTCSI TIPEIOCTAaBUTh MX TPETeliCKOMY CyAy B J0-
OPOBOJIBHOM MOPSIIKE);

® YCTAHOBUTb B3aMMHYIO IMPEIOAUIINATbHOCTD pe-
IIeHNIT TOCYIapCTBEHHBIX M TPETECKUX CYIOB;

e 3aKOHOJATEJbHO MCK/IIOUUTh BO3MOXKHOCTh 00-
paleHus B Cy[, C 3asiBJieHeM 00 OTMeHe TpeTeiicKo-
rO pelleHus MPOKypopa M CYOBEKTOB, YIOMSHYTBIX
B cT. 85-87 I'TIK;

e 10Ipo6HO yperyaupoBaTh B ['TIK MopsAgoK Bbifa-
UM VICTIOJIHUTE/IBHBIX JIMCTOB Ha OCHOBAaHMY pelleHu
TpeTeNiCKUX CYLOB, B TOM 4YMC/Ie KOHKPETU3UPOBATb
OCHOBaHMS [Ji1 OTKasa B BblJaye MCIIOTHUTEIbHOTO
JmcTa (CKOppenIupoBaB MX C OCHOBAHMSIMM IJIS1 OTMe-
HbI TPETeNCKUX pelleHMi), a TakKe MpPeayCMOTPETh
B 3aKOHOJATEeIbCTBE CPOK AABHOCTU IIpeIbsIBIEHMUS
K VICTIOJIHEHUIO VICIIOJTHUTENbHBIX JTMCTOB, BbIIAHHBIX
Ha OCHOBAHUU pPelIeHu TpeTeiickux cymos [28, c. 53].

3aKAOUYEeHHEe

[IpoBeneHHOe Mccaen0BaHMe MTO3BOJISIET CAeNaTh Bbl-
BOJI, YTO MHAMBUIYyaIbHbIE TPYAOBbIE CIIOPbI SIBIISIIOTCS
apOUTPaOMIBHBIMM U TIOABEIOMCTBEHHBI TPETECKIM
cymam. [Ijiss obecriedeHust OeCIpersiTCTBEHHOIO pac-
CMOTPEHMSI TaKMX CIIOPOB TPETeCKMMM Cy[laMy B 3aKO-
HOJIATeIbCTBO HEOOXOAVMO BHECTHM CJIemyIoliye M3Me-
HEeHMSI U OOIOMHEeHMs : yKa3aTb B TK TpeTeiickue Cyabl
Cpe[i OpraHoOB PacCMOTPeHMS TPYAOBbBIX CIIOPOB; TIepe-
yncnTh B TK KaTeropuy HeapOUTPaOMIbHBIX TPYAOBBIX

CTIOPOB; YTOUHUTH B 3aKoHE «O TpeTeicKux Cymax» pe-
TYIMPOBaHMe BOIIPOCOB HENEMCTBUTEIbHOCTU TpeTeli-
CKOTO coraileHus1, a Takke n3meHuTb B I'TIK mogxoabl
K PeryMpoBaHMIO JeporaiyoHHOro 3ddexra Tpereii-
CKOTO COT/IallleH!s; yCOBEPILeHCTBOBATh MOPSIIOK B3a-
MMOJEICTBUS TPETeiCcKoi 1 cyme6Hoi (opM 3alIuThI
TpaBa 1o 1[eJIOMY PSITy MOMEHTOB (BOITPOCHI IOKa3bIBa-
HUS ¥ JOKA3aTelbCTB, 00eCIieueHnsT 1CKa, MPeoIuIIn-
QJIbHOCTU, UICTIOTHEHMSI TPETEVICKMX PeLleHuii) U Ip.
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