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TocpencTBOM CHCTEMHO-GYHKIVOHATLHOTO aHAIM3a M3yUaeTCsl TPaBOBOIi CTATYC JIUILEHNMST CBOGOIbI B HOpMax 6eopyc-
CKOTO yTOJIOBHOTO 3aKOHO/IATe/IbCTBA B COITOCTABIEHMM C YTOJIOBHO-TIPABOBBIMM MHCTUTYTAaMM M MHBIMY 3aKOHOTIONIOXKEHUSIMM.
VicciemyeTcst 9BOMIOLMSI HAKa3aHMS B BUIE JIMIIIeHMsI CBOGO/IbI i €70 MeCTO B CHCTEMeE Mep YTOJIOBHO-ITPABOBOTO BO3IEMCTBSI.
IenaeTcst BLIBOJ, O KOMIIEKCHOM XapakTepe 06pa3oBaHMs ITPaBOBOTO CTATyCa JIMIIEHNMSI CBOOOAbI. Ha OCHOBE 3TOr0 BhIBOAA
nipoBoguTcs auddepeHumanus GopMUPYIONIX TaHHBIN TPABOBO CTATYC IEMEHTOB B 3aBUCYMOCTHM OT X QYHKIIMOHATHBHOTO
rpefHa3HaueHNs], BAUSIHUS Ha coflepyKaHye Y MTPUPOAY TPOMUCXOKAEHMSI MHBIX PaBOBbIX MHCTUTYTOB 1 MeP YTOJIOBHO-TIPaBO-
BOTO BO3/1€eiicTBYsI. OGOCHOBBIBAETCS, UTO ITPABOBYIO IIPUPOY JIUIIIEHVST CBOGOIbI 06pa3yeT KOMIUIEKC YTOJIOBHO-TTPABOBBIX,
YTOJIOBHO-VCITOJTHUTEIbHBIX M YTOJIOBHO-TIPOIIECCYaTbHBIX HOPM M MHCTUTYTOB. [IpaBOBO€ peryinupoBaHye TUIeHUsT CBOOOIbI
KaK Mepbl YTOJIOBHO-TI@EHATIbHOI OTBETCTBEHHOCTY He MCUYePIIbIBAeTCS TOAbKO YTOJIOBHO-TIPABOBBIMM HOPMaMU O MOPSIAKe
ee Ha3HAUYeHUs WIM MHOTO npuMeHeHMs. C JTaHHOI MepOoii CBSI3aH KOMIIEKC PeTyAMUPYIOIINX HOPM YTOJIOBHO-UCTIOTHUTENb-
HOT'O ¥ YTOJIOBHO-ITPOIIECCYaIbHOTO 3aKOHOIATeIbCTBA. KOMIUIEKCHBIN MPaBOBO¥ CTATYC JIMILIEHUST CBOOO/IbI, BKITFOUAIOIIIA
HOPMbI CMEXKHBIX OTpacyieit 1 MoAoTpacieil 3aKOHOIATeNbCTBA, T03BOJISIET TOBOPUTD O TTIEHUTEHLIMAPHOM THUIIE YTOJIOBHO
OTBETCTBEHHOCTM PeCOLMaNM3alOHHO-PeabIMTAllMOHHOTO XapakTepa. B meiicTByioleM yroJlOBHOM 3aKOHOAATEIbCTBE

O6pasen HUTUPOBaAHMUSI:

[MnpoBckuii AB. JIuiieHne cBOOGOABI B CCTEME MEP YIO-
JIOBHO-TIPABOBOTO BO3/€CTBHUSI: CUCTEMHO-(YHKI[MOHAb-
HbIJ aHAJIM3 MPABOBOIO CTATyCa B HOpPMaxX OGeI0PYCCKOTO
YTOJIOBHOTO 3aKOHOAATeNbCTBa. JKypHan benopycckozo 2o-
cyoapcmeeHHozo yHusepcumema. Ipaso. 2023;1:108-113.
https://doi.org/10.33581/2520-2561-2023-1-108-113

For citation:

Shidlovsky AV. Deprivation of liberty in the system of mea-
sures of criminal legal impact: systemic and functional
analysis of the legal status in the norms of the Belarusian
criminal legislation. Journal of the Belarusian State University.
Law. 2023;1:108-113. Russian.
https://doi.org/10.33581/2520-2561-2023-1-108-113

ABTODp:
AHOdpeli Bukmopoeuu IIludnoseckuii — KaHAUAAT OPUIN-
YeCKMX HaYK, IOLIEHT; MeKaH I0pUInIeckoro dakyabTera.

Author:

Andrey V. Shidlovsky, PhD (law), docent; dean of the fa-
culty of law.

shidlovsky a@mail.ru

108



YroJioBHOE PaBo, yroJIOBHBII MPOLecc H KPUMHUHAJIMCTHKA
Criminal Law, Criminal Procedure and Criminalistics

d)EHOMEH JINIIEHUS CBO60,E[I)I OG’])G,EU/IHHET JABa IIPUMHIONUIINMAJIBHO Pa3HbBIX €ro NnpaBOBbLIX CTATyCa: MIPAaBOMEPHOTIO SIBJIEHUS
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DEPRIVATION OF LIBERTY IN THE SYSTEM OF MEASURES
OF CRIMINAL LEGAL IMPACT: SYSTEMIC AND FUNCTIONAL
ANALYSIS OF THE LEGAL STATUS IN THE NORMS
OF THE BELARUSIAN CRIMINAL LEGISLATION

A. V. SHIDLOVSKY?

Belarusian State University, 4 Niezalieznasci Avenue, Minsk 220030, Belarus

The legal status of deprivation of liberty in the norms of the Belarusian criminal legislation is analysed through a sys-
tem-functional dimension in comparison with criminal law institutions and other legal provisions. The evolution of punishment
in the form of deprivation and its place in the system of measures of criminal law influence are studied. The conclusion about
the complex nature of the legal status formation of deprivation of liberty is made, and on this basis, the differentiation of the
elements that form it is carried out depending on their functional purpose, influence on the content and nature of the origin of
other legal institutions and measures of criminal law impact. It is substantiated that the legal nature of deprivation of liberty
is formed by a complex of criminal law, penitentiary and criminal procedure norms and institutions. The legal regulation of
deprivation of liberty as a measure of penal liability is not limited to criminal law rules on the procedure for its appointment
or other application. This measure is associated with a complex of regulatory norms of the penitentiary and criminal proce-
dural legislation. The complex legal status of deprivation of liberty, including the norms of related industries and sub-sectors
of legislation, makes it possible to speak of a penitentiary type of criminal liability of a resocialisation and rehabilitation na-
ture. In the current criminal legislation, the phenomenon of deprivation of liberty combines its two fundamentally different
legal statuses: as a lawful phenomenon and as an illegal phenomenon.

Keywords: deprivation of liberty; measures of criminal-legal influence; system-functional analysis of the legal status of
deprivation of liberty; penitentiary type of criminal liability.

BBepeHue

VccnenoBaHue 3BoOMOLMM (eHOMeHa HaKa3aHMs
MI03BOJISIET Cie/IaTh BBIBOJ, UYTO B CHCTEME YTOJIOBHBIX
HaKas3aHMii JUIIeHre CBOOOIbI MOSIBUIOCH ropasmo
O3 Hee IPYruX, 6oee MyOIMUHBIX 1 3PEIUIIHBIX BU-
OB HaKa3aHMs. B caMOCTOSTe/NbHBIN BUA, HaKa3aHUS
JIAIIEeHVe CBOOOMBI CTaI0 0DOPMIISITHCS B APEBHUX 3a-
KOHAaX I10 Mepe ryMaHu3aIumu o61ecTBa M Heo6X0aMo-
CTM TIOMCKA aJIbTEPHATUB ITYyOIMUHBIM Ka3HSIM.

B yronmoBHOM mpaBe Benmapycu 3TO HpOM3OIILIO
B XVI B. OpuinaabHO CPOK JIMIIEHUSI CBOOOIBI MOT
Ha3HAvaThCs B [Ipefieax oT 3 Hemesb 10 1 roma u 6 He-
nIenb. aKTUYeCcKM 3aKIUEeHHOI0 MOI/IN JepsKaTh OO
Tex Top, II0Ka OH He BhIIIauMBaj mrTpad, He Bo3Me-
mias yiiep6 1160 He IpeaCcTaB/IsI CBOEro MOPYUMTes
[1, c. 653].

CrenyeT OTMETUTD, YTO KOJIMUECTBO MPAKTUKYEMBbIX
PasHOBUIHOCTEN InIeHKsI cBO60IbI B Poccuut JOCTULTIO
Makcumyma B XIX B. B 4aCcTHOCTH, COITIaCHO YI03KeHUIO
0 HaKa3aHMSIX YTOJMIOBHBIX U UCIIPaBUTEIbHbIX 1845 T.
(B TOM umciIe 1 B perakiiyy 1885 r.) Bce HakazaHMSI e~
JIVICh Ha YTOJIOBHBIE U UCIIPaBUTENbHbIE [2, C. 143-184].

K yronoBHbIM BuaM Haka3aHMsI OTHOCUINCH JIULIe-
HJe BCeX IIPaB COCTOSIHMA ¥ CMePTHasI Ka3Hb, IMIIeHNe
BCEX ITPaB COCTOSTHUSI U CChIIKA Ha KATOPXKHBIE PaOOTHI,
JIMIlIeHMe BCeX MpaB COCTOSIHUS U CChIJIKA Ha Iocee-
HMe WK «Ha XKUThe» (Harmpumep, B Cubupb, Ha Kas-
Ka3 Ha cpok oT 5 mo 20 sneT). KaTopkHbie paboThl IO
JIJIVTENIbHOCTY, B CBOIO OYepesb, NelNuIuch Ha 7 BULOB
(6eccpouHble, Ha CPOK OT 4 [0 15 yeT (B HEKOTOPBIX
aryvasx 20 1eT) u T. ;L.)l. Kartopra npencrasisiia coboii

'Tepmun «kaTopra» (OT rped. kétepyov — GONMbIIOE TPeGHOE CYAHO C TPOIHBIM PSZOM Beces; MO3JHee Takoe CYJHO CTailu

MMEHOBATb rajyiepoit) Bo3HuK B CpeHMe BeKa ¥ 03HaUaa HaKa3aHMe, 3aK/TI0UaBIIeecs: B CChIIKE OCY)KIEHHBIX TpebliamMmy Ha cyaa-
rajepsl (KaTOPIu), Iae OHU IMPUKOBBIBAIMCH LEMSIMM K CKAMbsIM B TpioMax. I1oHeBOIbHbIV KapaTeJlbHbI TPy, HA T0JIb3y Ka3HbI
rocyJapcTBa Kak Mepa HakasaHus U3BECTEH C ITyGOKOIi IPEeBHOCTY, B PUMCKOI MMITEPUY OH TIOTYUIMIT INMPOKOE PaCIIpOCTPaHEHME.
B XVI-XVII BB. B 3anmagHoit EBporte (Bennko6putanust, OpaHiys 1 p.) OCYKIEeHHbIE Ha KATOPTY VCITOIb30BAINCh HA CAMBIX TSKEJTBIX
paboTax B TIOpbMax, Ha pyqHMKaX 1 T. 1. B Poccuy KaTopra cyniectBoBaa ¢ XVII B. v 6bl1a OTMeHeHa BpeMeHHbIM ITPaBUTETbCTBOM
nocne ®eBpanbckoii pesomouyu B 1917 r., a Ykazom [Ipesuamnyma Bepxosuoro CoBeta CCCP ot 19 anpenst 1943 r. N2 39 «O mepax
IIJIST HeMeIKO-(aIMCTCKUX 3710/1eeB, BUHOBHBIX B YOUICTBAX U MCTSI3aHMSIX COBETCKOTO IPAKIaHCKOTO HACETIeHUS U TIJIEHHBIX
KpacHOapMeii1ieB, IJIs1 MITMMOHOB, M3MEHHMKOB POIMHbBI 13 UMc/Ia COBETCKUX IpaskaaH ¥ JIJIsT UX TTOCOGHMKOB» KaTOPKHbIE paGOThI
ObUTM BBEIEHBDI ISl CIIEIMATbHOTO KOHTMHIE€HTA OCYKIEHHBIX CPOKOM OT 15 10 20 j1eT. B COBpeMEHHOM YTOJIOBHOM 3aKOHOJATEbCTBE
rocymapct — yuactHukoB CHI' aTOT By HakasaHUsSI OTCYTCTBYET. B HacTosIee BpeMst KaTOP>KHbIE PabOThI M3BECTHHI YTOJIOBHOMY
npaBy ApreHTuHsl, [antu, Jomunumkansl, Uuaum, Mpaka, Kenun, Manu, Mapoxkko, IOsxxkHoi1 Kopen, Cenerana, lpu-Jlanku, dnonun
¥ HEKOTOPBIX ApyruX. CM.: [Jo0oHo8 B. H. CpaBHUTEIbHOE YTOJI0BHOE MpaBo. O61as yactb / mog, 061, 1 Hayd. pef. C. I1. lllep6bI. M. :
IOpmutuabopMm, 2009. C. 293-294.
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3aK/Il0YeHe B KaTOPKHbIE TIOPbMBI C IPUHYAUTENbHBI-
MM TSDKETBIMY paboTaMy B MIOMEIEHUSIX MUY BHE UX.
II71s1 KaTOPSKHBIX PabOT HAPYIIMTEIN 3aKOHA CChLIAINCh
B C16uph U Ha ocTpoB CaxajauH, HEKOTOpPbIe rocymap-
CTBEHHbIe MPeCcTYMHUKHK — B LLInnccenbOoyprekyio TIOphb-
My [3, c. 54-55].

VcnipaBUTeNbHBIMM HaKa3aHUSIMU SIBISUIACH OTHA-
ya Ha BpeMms B UCIIpaBUTe/bHbIe apecTaHTCKMe OThe-
JieHMsT Ha Cpok OT 1 rozma go 12 et ( Bcerma COMpPOBO-
sKpanach HakazaHuem posramu ot 50 1o 100 yzapos),
BpeMeHHOe 3aK/II0UeHye B TIOPbMe Ha CPOK OT 2 HeZlelb
o 1 roma, a B HEKOTOPBIX CJIy4asix A0 2 JIET, BpeMeHHOe
3aK/II0UEeHMe B KPEIoCTU Ha CPOK OT 4 Hemenb A0 4 JieT
(c 1885 1. oT 2 Hemesnb 110 6 JIET, @ B HEKOTOPBIX CITyUasix
Io 8 net) [2, c. 171]. BpemeHHOe 3aK/l0ueHye B TIOPbMe
6bLTO TPEX BUIOB: 1) CJIMIIIEHEM BCEX OCOOEHHBIX ITPaB
Y IPEUMYLIECTB, «JIMIHO U [0 COCTOSTHUIO UM 3BaHUIO
OCYKAEHHOI'0 €My IIPUCBOEHHBIX»; 2) C JIMIIIEHUEM JIMIIb
HEKOTOPbIX YKa3aHHBIX IIPaB U IMPENMYIIIECTB; 3) 6e3 -
[IeHUS 3TUX MTPaB U IPeuMyInecTs [2, c. 171].

B YronosHom ynoxkenuu 1903 r. cucrema BUAOB JIN-
IIeHUST CBOOOBI HAMHOTO COKPATWIIACh M BKJTIOUAsIA Ka-
TOPTY, UCIIPABUTENbHBIN JOM, 3aK/ITI0YEHNE B KPETIOCTh
u apecr [4, c. 809].

VccnemoBaTtesnb 3aKOHOATENBCTBA B JOPEBOIOLIM-
oHHOI Poccum M. I. JIeTKOB yKa3bIBaeT, YTO B KOHIIE
XIX - Havasie XX B. «<HQUMHAIOT 3aK/Ia[bIBaTbCS IIPO-
rpeccuBHbIe TEHIIeHIIMU PA3BUTUS CUCTEMbI YTOIOB-
HOT'O HaKa3aHMs B BUIe JIUIIEHMSI CBOOOMbI, TIpeAIIpu-
HMMAKTCS ITOIIBITKU KIIaCCI/I(l)I/IKa]_U/II/I IpeCTYITHUKOB,
nvdbepeHIMaINN Y UHAVBULYATU3AIMM UCIIOTHEHWS
YTOJIOBHOTO Haka3aHus» [5, c. 37-38].

B mepBbie TOMIbI COBETCKOV BIACTY MeCTa JINIIEeHNS
CBOOO/IBI CTa/IM CO3/AaBaThesl Mpy Hapkomare 1oCcTuIm
CCPB (CoBetckoit Conpanuctudieckoii Pecrry6mku Beso-
pyccun). B 1920 r. Tam 6611 06pa3oBaH KapaTelbHbIi OT-
IleJT, B BeIeHMM KOTOPOTO MMeJNCh 15 McrpaBuUTeIbHbBIX
JOMOB (OBIBIIMX TIOPEM) U 3 apeCTHBIX JOMa, KOTOpbIe
TpegHa3sHavYaIMCh 1T KPaTKOBPEMEHHOTo mpebbiBa-

HMS 3aePsKaHHbIX MUWIUIIMEN M HAXOOUIIUCH B BeIeHUU
HKB/. Benopycckue ncciienoBaTesin OT€YeCTBEHHOM
TeHUTEeHIIMApHO CUCTEeMBI [ealoT 3aK/IoueHre, UTo
MMEHHO B 3TO BpeMs BbIpabOTalIiCh OCHOBHbIE Ha-
MpaBJ/ieHUs] UCTIPABUTEIbHO-TPYA0BOI AesITeTbHOCTH,
KoTopblie pas3BuBanuch B CCCP BIUIOTH 40 €ro pacnaja
[6, c. 66-75]. Ha Tepputopun BCCP x cepenuue 1939 1.
umMesnoch 10 o6IIMX TIOpEM, yepes rof MX HaCUUThIBa-
JI0Ch 23, a K Hauanry 1941 r. - 36 [6, c. 94]. Takue TeMIIbl
pocCTa KOJIMYeCTBa MEeCT JIMIEeHNS CBOOOIbI CBUIETEb-
CTBYIOT O HeGBIBAJIbIX B OTEUECTBEHHOI MCTOPUM Mac-
mrrabax MpUMEeHEHMST TOTO BUla HaKa3aHMSI.

B coBeTckuii mepuop IuileHe cBOOOIbI ObUIO ca-
MbIM pacIipoCTpaHeHHbIM BUIOM Haka3aHus. [IpumeHe-
HIM€e PeaTbHOTO JINIIEHNST CBOOO/IbI B CyIeGHOIT TPaKTIKE
CCCP nipuo6peTaso rimobanbHblii xapakrep. Tak, B. B. JIy-
HeeB yKa3bIBaeT, 4YTO B 1961 TI. K JIMIIEHUIO CBOOOIbI
npurosapusanuck 60,4 % OCykIneHHBIX [7, c. 799]. VBe-
MMYeHe KOJIMYECTBa CydyaeB MpUMeHeHUs TUIIeHUs
CBOOOIBI TPUBEJIO K TOMY, UTO YAEIbHbII BEC ITOTO Ha-
KaszaHus K 1969 1. goctur 66,5 % (a B HEKOTOPBIX peruo-
Hax nmpubnmsmics k 80,0 %). B mociemyloniiie rombl JaH-
HbII ITOKa3aTe/lb HECKOTbKO CHU3UJICST, HO ITO-TIPESKHEMY
ObUI JOCTATOUHO BBICOK U KoJiebasics B rpenenax 40—50 %.
Tonpko K 1990 r. mosst HasHaAUeHUsT JIMUILIEHNS CBOOOIbI
YMeHbIIWIACh 10 36,7 %. 3a 30 et (1961-1990 rT.) npak-
TUKM TTPYMEHeHMS yTOTOBHbIX Haka3auuii B CCCP o6iee
KOJIMYECTBO OCY>KIEHHbBIX K JIUIIIEHNIO CBOOO/IbI COCTaBU-
710 14 107 959 yenosex [7, c. 799-800]. Takue maciTadbbi
MIpMMEHEHMS TaHHOTO B1ia HaKa3aHMsI He ITpouui 6ec-
CJIeTHO 1715 OOIIeCTBA U A0 HACTOSIIIETO BPEMEH.

3a BCIO MCTOPUIO Pa3BUTUS JIMIIEHNST CBOOOMIBI KaK
BIJIa yTOJIOBHOTO HaKa3aHMSI B TOCYIapCTBaX BCETO Mupa
TaK 1 He GbIJI0 BhIPAOOTAaHO eAVHBIX ITOAX0N0B K TTOHU-
MaHMIO ero CyIIHOCTU U COMlepsKaHMs, BUOB U CPOKOB,
MopsIKa OTObIBAHMS. B HacTOSIIEl CTaThe M3yUaeTcst
BOITPOC O MeCTe HaKa3aHMs B BUAE JIUIIIEHNST CBOOOIbI
B CMCTEeMe Mep YTOJIOBHO-TIPABOBOT'O BO3/IECTBYS, Pery-
JIMPyeMbIX HOpMaMM 6eJI0PyCcCKOro 3aKOHOIaTeIbCTBA.

OCHOBHAag 4acCTh

YronoBHO-MTPaBOBOe BO3/IeliCTBME 10 COAEPKaHUIO
U TIPaBOBOJI MPUPOe MpeAcTaBsieT BecbMa LINPO-
KO€e 1 MHOTOI'DaHHOE SIBJIEHME.

MepbI yTOI0BHO-TIPABOBOTO BO3AEMCTBYSI, WJIN MEPbI
YTOJIOBHO-IIPABOBOTO XapaKTepa, — 3T 06Ilee Ha3BaHMe
Mep roCyJapCTBEHHOTO MPUHYKIEHUS] U CTUMYIUPO-
BaHMSI, YCTaHAB/IMBAeMbIX B 1IeJISIX HeIOMyIleHNs IIpe-
CTYIIHBIX ITOCSITATeIbCTB, OOIIIECTBEHHO OIMACHBIX IeSTHII
Y IPOTUBOIENCTBUSI M. YKa3aHHbIE MePbI alpeCOBaHbI
HIMPOKOMY KpYTY JInII. B 3aBMCMMOCTY OT XapaKkTepa yro-
JIOBHO-TIPABOBbBIX OTHOIIIEHUTT (TO3UTUBHbIE WJIM KOH-
(brmuKTHBIE), B KOTOPBIX peayin3yeTcs yToJIOBHO-TTPaBOBOe
BO3/eIiCTBIE, KAaTeTOPUM TULI-aIpPeCcaTOB MOKHO YCJIOBHO
pa3ennTb Ha 3aKOHOITOC/TYIITHbIX, COBEPIIMBIINX ITPECTY-
TUTEHVSI, COBEPILIMBIINX OOIECTBEHHO OTIACHBIE IESTHMS.

[To3uTuBHBIE (001IME OXPaHUTETbHbBIE, OOIIEpPeny-
TpeuTeNbHbIE) YTOJOBHO-TIPaBOBbIE OTHOIIIEHMS, BO3-
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HMKaIOII}e MeXIy rocygapCTBOM M 3aKOHOMOCTYIIHbI-
MU TpakgaHaMM, COCTaBJISIIOT OCHOBY IPaBOMEPHOTO
noBefieHUs. B Takux MpaBOOTHOIIEHUSIX Peann3yeTcs
MTO3UTMBHAS OTBETCTBEHHOCTh. BO3HMKAIOT 061IIME OX-
paHUTeIbHbIE TPABOOTHOIIEHMS HETIOCPEICTBEHHO U3
YIOJIOBHOTO 3aKOHa C MOMEHTa BBeJleH!s ero B Jleli-
cTBMe [8, c. 18—21]. YrosmoBHBIIi 3ampeT Bo3JjaraeT Ha
rpaskaaH 06SI3aHHOCTh BO3JIEPsKaThCSI OT COBEPIIEHMS
MPECTYIUIEHUSI U TEM CaMbIM PeryJaupyeT NoBeleHue
Jioneit B obmiectBe. [ocymapcTBO, yCTaHABIMBAS OIpe-
JleJIeHHBIN KPYT MPEeCTYIUIEHUI 0], yTPO30ii MpUMeHe-
HMS YTOMOBHBIX CAaHKIMI (HaKa3aHUI MJIM UHBIX Mep
YTOJI0OBHO¥ OTBETCTBEHHOCTH), BO3/IEICTBYET Ha BLIOOD
rpakJaHMHOM TaKOTO BapMaHTa MOBeeH s, KOTOPbI
He 3ampelieH 3aKOHOM.

[To3uTMBHAsI OTBETCTBEHHOCTDb IOHMMAETCS Kak BHY-
TPEeHHUIi PeryisiTop MpaBOMepPHOTO 1 HPaBCTBEHHOTO
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noBefeHMs yesoBeka. OHa BOSHMKAET U OCYIIIECTBSETCS
KaK MepCrekTUBHAs OTBETCTBEHHOCTD (OTBETCTBEHHOCTD
B 3aKoHe). OXkugaeMoe IOBefeHye, CTUMYIUPYyeEMOe
HOpPMaMU yTOJIOBHOTO 3aKOHA, [IOPOXKA,AeT MO3UTUBHYIO
OTBETCTBEHHOCTH CyObekTa [1, c. 391, 398-403].

KoHpnukTHBIE OXpaHUTEIbHBIE YTOTOBHO-TIPABOBBIE
OTHOIIIeHMSI TIPeIIoaraloT OCyIecTBieHe YyToI0BHO-
MPaBOBOTO BO3/IEICTBMSI Ha JIULI, COBEPIIMBIINX IeSTHUS,
3arpelnieHHble YTOJIOBHBIM KojekcoM Pecry6imuku be-
Jiapych (ganee — YK). B TakMX OTHOILIEHMSIX peain3yeTcs
M peTpPOCHeKTMBHas (HeraTuBHas) yrOJIOBHAasl OTBET-
CTBEHHOCTb, KOTOpasi BbIpaXKaeTCsl B Mepax yroJIOBHO-
MPaBOBOTO TIPUHYKAEHMS, IPUMEHSIeMbIX K JIUILY 3a
COBepIlleHHOe MpecTyIyieHe. YTOJIOBHasl OTBETCTBEH-
HOCTb BO3HMKaeT KaK IIpaBoOBOe IOC/Ie[ICTBME COBep-
LIeHMs PEeCTYIIEHMS] Ha OIlpefelieHHOV CTaaun pas-
BUTUSI KOHQIMKTHBIX YTOIOBHO-TIPABOBBIX OTHOILIEHMIA,
T. €. B MOMEHT, KOTZa IUL0, TPY3HAaHHOE BUHOBHBIM B CO-
BepIIeHNY IPeCTYIUIEHV ST, TPUHY)KIAeTCs TOCYyAapCTBOM
K HECEHMIO ITPeTyCMOTPEeHHBIX 3aKOHOM JiuiieHuii. [Tpe-
KpalllaloTCsl OTHOIIIEHUST YTOJIOBHOM OTBETCTBEHHOCTH,
a BMecTe ¢ HUMM ¥ KOHQIMKTHBIE OXPaHUTETbHbIE OT-
HOILIeHMSI, B MOMEHT TOTrallleHusI UM CHSITUSI CYAMMOCTM.

BaskHO OTMETUTBH, YTO KOHGIMKTHBIE YTOTOBHO-TIPa-
BOBbI€ OTHOIIIEHNS B CBOEM Pa3BUTUU HE BCETAa BeOyT
K peayM3alyy yrol0BHOM OTBETCTBEHHOCTU. YTOIOBHO-
TpaBoe BO3/IeiiCTBYE MOXKET OCYIIeCTBSThCS B paMKax
KOHQIMKTHBIX TPABOOTHONIEHNIT HA CTaUSX IIPUMeHe-
HUSI IPUHYAUTETbHBIX Mep 6€30TaCHOCTY U JIEUeHUSI
60 MUCKITIOYEHMS YTOMIOBHOI OTBETCTBEHHOCTU MJIU
OCBOOOKIEHMS OT Hee. Pe3ynbTaToOM pasBUTUS TaKUX
MPAaBOOTHOILIEHN MOXKET ObITh TIPU3HAHME JESTHUS
Jnna HenpecTynHbIM. OTCI0[a ClIefyeT, YTO MepPbl yIro-
JIOBHO-TIPABOBOT'O BO3/I€/ICTBUSI MOTYT IIPUMEHSITHCS
He TOJIbKO TIpU peany3aliyl yroJ0BHOM OTBETCTBEH-
HOCTM, HO ¥ TIPY Pa3penieHn KOHQIMKTA MHBIM ITyTeM
(Hanpumep, yepes NpuMeHeHye MPUHYAUTETbHbIX Mep
6e30MacHOCTY U JIeUueHMsI, 0CBOOOKIeHMe OT YTOIOBHOM
OTBETCTBEHHOCTM).

Coenaem KpaTKuii 0630p BbIIE/ISIEMbIX B YTOJIOBHOM
3aKOHe BMUIOB pacCMaTpyuBaeMbIX Mep. V3yueHne pa3Bu-
TUSI BceX KOH(IMKTHBIX YTOJIOBHBIX TTPABOOTHOIIIEHMIA,
YPerylMpoBaHHbIX AeCTBYIONIMM YTOJIOBHBIM 3aKOHOM,
TT03BOJISIET 000OIINUTH MEPhI YTOJIOBHO-IIPaBOBOTO BO3-
[eJiCTBUS B OIIPENeIeHHYI0 CUCTeMy. Mepbl yroJ0BHO-

TIPaBOBOT'O BO3/IEICTBIST, OCHOBAaHHbIE Ha KOH(MIMKTHBIX
YTOJIOBHBIX ITPaBOOTHOUIEHUSIX U peanyn3yeMble B UX
Iyaria3oHe, pa3feaum Ha Ccaeaylolye IPyIIbl:

e Mephbl YTOJIOBHOI OTBETCTBEHHOCTHU, BK/ITIOUAII/ie
sITh (hOpM peannsaly yroJloBHOM OTBETCTBEHHOCTH,
BBIPAXKAIONINXCS B OCYKIEeHUM C TIpUMeHeHMeM Ha-
3HAUEHHOTO HaKa3aHMsl, C OTCPOUKOI MCITOTHEHMSI Ha3Ha-
YeHHOT0 Haka3aHMusl, C yIJIOBHBIM HellpMMeHeHeM Ha-
3HAUEHHOTO Haka3aHMs, 6e3 Ha3HAUEHMS] HaKa3aHW,
C IpMMeHeHMeM B OTHOIIEHM) HeCcOBepIIeHHOJIeTHUX
NIPUHYOUTENIbHBIX MeP BOCIUTATEIbHOIO XapaKkTepa;

e Mepbl yTOJIOBHO-TTPABOBOTO BO3/I€ICTBUS, CBSI3aH-
HbIe C obecIieueHeM OCHOBHBIX Mep YTOJIOBHOI OT-
BETCTBEHHOCTH ((hOpM ee peanusalnuy) B IPoLecce ux
MCITOJTHEHMSI : TPOGUIaKTUUeCKOe HabIIoie e, 0011e-
CTBEHHO I10JIe3HbIe PaGoThI;

e Mepbl YTOJIOBHO-TIPABOBOI'O BO3AeiCTBUS, CBSI-
3aHHbIE ¢ 06ecIieyeHieM BbIITOJTHEHMST M COOITIONeHMS
OCY>KI€HHBIM TPaBOOTPAaHUYEHU1, BHITEKAIOIIUX U3
MPaBOBOTO COCTOSIHMS CyOMMOCTH, ITOC/Ie UCTIOTHEHUSI
OCHOBHO#1 Mepbl HaKa3aHMS — JINIIEHNST CBOGOIbI (Ha-
npuMep, TpeBeHTUBHbIN HaA30D);

® Mepbl yTOJIOBHO-TTPAaBOBOTO BO3ZelCTBYSI, HAallpaB-
JIeHHbIe Ha 3aIVIaKMBaHMe BpeJa, MPUYMHEHHOro TIipe-
CTyIUIEHUEM, WU YCTPaHeHMe MTPeCTYITHbIX TOCIeNCTBUI
(MepbI yTOJIOBHO-BOCCTAHOBUTEIBHOTO, KOMIIEHCALIIOH-
HOTO WV MaTepuaJbHOTO XapaKTepa): yroIOBHO-IIpaBo-
Bast KOMIIEHCaIys, JO6POBOIbHOE BO3MeEIIeHMe TTPUYM-
HEHHOTO yIep6a (Bpeaa), yriata AoxXo/a, ToTyYeHHOTO
npecTynHbIM ItyTeM (cT. 88-1 YK), u ;[p.3;

e Mepbl YTOJIOBHO-TIPaBOBOTO BO3/EiCTBUS, UMEIO-
/e CJA0XKHYIO IIPaBOBYIO MIPUPOAY ¢ 0Opa3oBaHUEM
CaMOCTOSIT€/IbHOTO KOMIIJIEKCHOTO MHCTUTYTA C Yro-
JIOBHO-TIPABOBOIT OCHOBOI U cofiep>kaHeM 37IeMEeHTOB
YTOJIOBHO-UCITOMHUTENBHOTO, yTOJIOBHO-TTPOIeCCyab-
HOT'0, KOHCTUTYILIMOHHO-TTPaBOBOTO, TPaskAaHCKO-TIpa-
BOBOT'O XapakTepa, B TOM UlCIIe CrienyaabHas KoHbK-
ckanus (cT. 46-1 VK), u3ioskeHHast B HOBOJ peaaxumm“;

® Mephbl yTOJIOBHO-TIPABOBOTO BO3/I€/CTBMS, CTUMYJIN-
pyloiiiye TipekpalieHue pecTyImHO’ AesITeTbHOCTHU, BbI-
sIBJIeHYe, TIpeceyeHne Win pacKpbiThe HI)ECTYHJIQHI/Iﬁs;

e Mephbl YTOJIOBHO-ITPABOBOI'O BO3[EVCTBUS peTy-
JIATUBHO-TIPEIYIIPEAUTEIbHOTO, TPOMIMIAKTIUECKOTO
xapakTepa, BbITeKalollye 13 KOMIUIeKkca yCI0BUIA TpaBo-
MEpPHOCTU 0OCTOSITETBCTB, MCK/TIOYAIOIIMX ITPECTYITHOCTD

“Takve Mepb 06Pa3yIOT CAMOCTOSTENbHYIO TPYTITY BCITOMOTATe bHBIX Mep YTOMOBHO OTBETCTBEHHOCTH, KOTOpPbIe HAPSILY C Ha-
3HaYEHHOJ CYZIOM OCHOBHOJ MEPOil yCWIIMBAIOT MCIIPaBUTENIbHO-TIPENYIIPeIUTEIbHOE BO3/IeiCTBYE Ha OCYKIIEHHOTO (MEepBI BTO-

pOro nopsigka).

Yka3aHHbIE MePbI MOTYT IIPMMEHSITBCS KaK B COCTOSIHMY CYMMOCTH TTPY IIPUMeHeHUM OCHOBHBIX Mep YTOJIOBHOI OTBETCTBEH-
HOCTHU, TaK ¥ BHE TAKOTO COCTOSTHMS (HaIpMMep, KaK YCJI0BME OCBOGOKAEHNMS OT YTOJIOBHOM OTBETCTBEHHOCTN).
4Cratpst 46-1 YK «CremmanpHast KOH®MCKALMS» BBeIeHA 3aKOHOM Pecniy6nvku Benapych ot 9 stuBapst 2019 1. N2 171-3 «O BHe-

CeHUY M3MeHeHU U JOTIOIHEHUI B HEKOTOPbIe KoZeKehl Pecrrybimky Benmapych», ory6MKoBaHHBIM Ha HalloHaJIbHOM ITPaBOBM
WuTtepuer-moprane Pecniybnuku Benapych 18 ssuBapst 2019 1. ismenenust B YK BCTYIIM/IM B CUITY Uepes 1IECTb MecCs1ieB rmocjie opu-
LIMaJIbHOTO OMYGIMKOBaHMSI 3aKOHA, T. €. ¢ 19 uionst 2019 1.

T06pOBOTBHOE IIPUHSITHE JIUIIOM PeIleHNsI O TIPeKpalleHNY IIPeCTYITHOM AesITeTbHOCTY Y BBIITOTHEHME M YCTaHOBJIEHHBIX 3a-
KOHOM YCJIOBU#T MOYKET MCKJTIOUATh YTOJIOBHYIO OTBETCTBEHHOCTD (HarIpuMep, T06pOBO/IbHbIN 0TKa3 (CT. 15 VK)) 11160 SIBASTHCS OCHO-
BaHMEM IJIs1 0CBOGOKIEHSI OT YTOJIOBHOM OTBETCTBEHHOCTHM (OCBOGOKIEHNME OT YTOJIOBHOI OTBETCTBEHHOCTY YYACTHUKA MTPECTYITHOM
opranusanyu (ct. 20 YK), cieriuanbHbIe BUIbI OCBOOOKIEHMS OT YTOJIOBHOI OTBETCTBEHHOCTHM, TPeAYCMOTPEHHbIE B TPUMEUaHUSIX
K cTaThstM OcobeHHoi yactu YK (Hampumep, B CJTy4asix OCBOOOKIEHMST 3a/I05KHMKA, COAYM OTHECTPEJIbHOTO OPY3KUsI, 60€MpUIacoB
¥ B3pbIBUATBIX BeLIECTB, HAPKOTUKOB, HAIIMCAHMS 3asIBJIEHNS O Aaue B3STKN)).
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IestHysI: Heobxomumasi 06opoHa (1. 34 VK), mpuumHeHne
Bpena Ipu 3ajiep>kaHuy JINIa, COBEPIIMBIIETO MPecTy-
mieHue (cT. 35 YK), KpaitHsis Heo6XomumMocCTb (CT. 36 YK),
npe6bIBaHME CPeM COYUYACTHUKOB IIPECTYIIEHNS 10
crienaabHOMYy 3agaHuo (CT. 38 VK), mesiHue, CBSI3aHHOE
¢ puckoM (cT. 39 YK), ucrionHeHue npMkasa Uiamn pac-
nopspkeHus (cT. 40 VK);

e Mepbl YTOJIOBHO-TIPaBOBOTO BO3eHCTBYS, 0becrie-
yyBalole 6e30MacHOCTb, 0OXpaHy U JieueHue (YTOI0BHO-
JileuebHbIe Mepbl), — IPUHYAUTEIbHbIE Mepbl 6e30ITac-
HOCTY 1 JIeueHums.

CrcreMHO-(YHKIVOHAIbHBIA aHAIN3 IIPAaBOBOIO
cTaTyca JUIIeHus CBO6OIbI B YTOJIOBHOM 3aKOHE IO-
3BOJISIET ClIeJIaTh BBIBOJI, O KOMILJIEKCHOM XapaKTepe ero
006pa30BaHMs ¥ Ha OCHOBE 3TOTO BbiBOMA nuddepeHn-
pPOBaTh BCE COCTABJISIONINE 37IEMEHTHI B 3aBUCUMOCTY OT
UX (PYHKUIMOHAIBHOTO MMpeIHa3HAUeHMsI, BAUSHMUS Ha
cofiep>kaHue ¥ PUPOAY MPOUCXOXKIEHMS MHBIX ITPaBo-
BbIX MHCTUTYTOB U MeP YrOJIOBHO-IIPaBOBOTO BO37eli-
CTBUSI CJIEYIOLIVIM 06pa3om:

e JIMIIIeHI e CBOOOIbI KAK OCHOBHOI BT HaKa3aHUS
(BpIpaykaeTcsl B peajlbHOM €ro IpuMeHeHUM (B Y3KOM
CMBICTIE));

e JiIlIeHNe CBOGOAbI KaK MOAMMUKALINS IPYTUX
€ro Pa3BUIHOCTEN : KPATKOCPOUHOE JIUIIIEeHVIE CBOOOIbI
(apecr), MOKM3HEHHOE JIMIIEH)E CBOOO/IbI,

e JIMIIIEHME CBOOOIbI KAk HEOOXOOMMOe YCIOBME
(B 3HAUEeHUM OpUAMUYECKOV OUKIUM WIN TPaBOBOI
YTPO3bl) MPUMeEHEHMS MHBIX Mep YTOJIOBHO OTBETCTBEH-
HOCTU (TIpU OCYKII€HUM C OTCPOUKOJN MCITOTHEHUS Ha-
3HAYEHHOTO HaKa3aHUsI, IPU OCY>KIEHUU C YCIOBHBIM
HelnpuMeHeHeM Ha3HaueHHOTO HaKa3aHusl);

o jiuIIeHye CBOOOIbI KaK 6a30B0Oe HaKa3aHMe, OIpe-
JleJistolee TepCcreKkTUBY MpUMeHeHUs TPeBeHTUBHOTO
Han30pa, (IeTepMUHMUPYyeT BO3HUKHOBEHE Mephl yTO-
JIOBHO-ITPABOBOTO BO3/IEICTBMSI, CBSI3aHHOIJA C obecreve-
HMEM BbITIOJTHEHMSI U COOJTIOIEHMS OCY>KI€HHBIM ITPaBO-
OrpaHMYeHUI, BBITEKAIONIMX U3 IPABOBOTO COCTOSTHUSI
CYIVMOCTH, TTOCJIE OCBOOOKIEHMS OCYKIEHHOTO U3 UC-
IIPAaBUTEILHOIO YUPEeXIEeHMs);

e JIMIIIeHIe CBOOOIbI KaK KPUTEPHUii yCTaHOBIEHUS
TpaHUIL, PAaHXXVPOBAHMS TSKECTY MPeCTyTUIeHI TT0 Ka-
Teropusim (cT. 12 YK);

e JIMILIEHME CBOOOIBI KaK (DaKTOp ompeneneHus yc-
JIOBUIT peKMa OTObIBAHMS B MCIIPABUTEIbHbIX YUPEK-
IEeHUSX;

e uIIeHMe CBOOOAbI KaK IMPaBOBOI MMITepaTUB
B ITpaBM/IaX Ha3HAUEHMs] HaKa3aHMS U CUCTeMe CaHK-
LIMOHHOTO 0OecIieueH s, BBIpaKarouiics B pUKCaLU
MaKCHMaJIbHOTO ITOpora IMpy MHAUBUIYATU3aLY MePbI
HaKa3aHMUS;

e JIMILIEHVE CBOOOMBI KaK CITOCO6 ob6ecrieueHs yro-
JIOBHO-TIEHUTEHI[MAPHOTO COTJIallieHs (BbITIOJTHEHVIE
00s13aTeNIbCTB TOCYNeOHOr0 COMIAIIeHNST O COTPYIHM-
YyeCTBe) U UCTIOMIHEHWS APYTUX BUIOB HAKa3aHMUS;

e JIMIIIeHME CBOOOIbI KaK Mepa YToJIOBHO-ITIPOLIeCCy-
aJIbHOTO ITpeceueHus (3aKTI0UeH e MO CTPaXKy) C Iep-
CIIeKTVBHBIM ITPOTHO30M B CUET OymyIeii Mepbl HaKa-
3aHMS, T. €. HaYaJI0 IIpeiBapMUTEIbHON ero TpaeKTopumn
10 0UIMATBLHOTO (CyIe6HOro) cTaTyca HaKa3aHusI.

Pe3toMupys 13JIOKEHHOE, CJIeIyeT OTMETUTh, UTO
B JIeJICTBYIOIIEM YTOJIOBHOM 3aKOHOJATENbCTBE (heHO-
MeH JINIIIeHsT CBOGObI 00beqMHSIET IBa IPUHIIATIAAIb-
HO pa3HbIX ero MPaBOBBIX CTATyCa: TPAaBOMEPHOTO SIBJIe-
HMSI ¥ HEITPABOMEPHOT'O SIBJIEHMSI.

CraTyc /uieHus: CBO60IbI KaK IIPaBOMEPHOTO SIBJIE-
HIsI pacCMaTpyuBaeTcs (B IIMPOKOM CMBIC/IE) B SHAUEHUN
MIPaBOBOTO MHCTPYMEHTAPHS YTOIOBHO-TEHUTEHITAP-
HOJl OTBETCTBEHHOCTU, KpuTepus auddepeHmuanmum
BHYTPM YTOJIOBHO-TIPABOBBIX MHCTUTYTOB, a TAKKe Ipa-
BOBOT'O CPEICTBA, TOPOKIAIOIETO MHbIE MEPHI YTOJIOBHO-
TIPaBOBOTO BO3[IE/CTBYS 1 YCTAHABIMBAIOIIETO [TEHUTEH-
LIMapHYIO CBSI3b C MEPAMM YTOJIOBHO-TIPOIECCYaTbHOIO
MIPUHYKIEHVS.

JlutiieHe CBOOOIbI B 9TOM CMBIC/IE PACKPBIBAETCS KaK
CpouHast (apecT, IMIIeHe cBO60bI) 1 beccpouHas (I1o-
SKM3HEHHOe JIMIIIeHI e CBOBOIbI) TPUHYIUTETbHAs 130JIsI-
11T OCY’KIIEHHOTO OT O6IIIeCTBa Ha YCIOBUSIX OTOBIBAHMS
(MCTIOITHEHMST), OTIpeie/IeHHbIX OOBYHUTETbHBIM ITPUTO-
BOPOM CyZia B COOTBETCTBUM C 3aKOHOM.

CraTyc uIiIeHust CBO60IbI KaK HEITPaBOMEPHOTO SIB-
JIeHMSI 3aK/TI0UaeTCs B IIPECTYITHOM ITOBEIeHNM, Kapae-
MOM B COOTBETCTBUM ¢ HOpMamu OcobeHHOI yactu YK
(nanpumep, 1o cT. 182 «[ToxuuieHne yenosekar, cT. 183
«He3aKkoHHOe JiIIeHre cBOOOIbI», CT. 184 «HesakoH-
HOe TIOMeIIeHMe B TICUXMATPUIECKUIA CTaI[MOHAD»).

3aKAIOUeHue

ITpoBepenHas nuddepeHIManys IPaBoOBOrO CTaTy-
ca JIMIIeHNs: CBO6OIbI 110 HATIOMHSIOIINM ero (GyHKIIMO-
Ha/IbHBIM 3JIEMEHTaM, UX BIUSHUIO Ha comepskaHue
1 GOpMUPOBaHME MHBIX TTPABOBbIX MHCTUTYTOB, a TaK-
Ke oTpeiesieHye MPUPOIbI TPOMCXOKIEHMS OTIETbHBIX
Mep YroJI0OBHO-TIPaBOBOI0 BO3MIE/CTBMUS AAIOT OCHOBA-
HMe YTBEPXKIATh O MeHaTbHO-Peconaan3upylonein

MpUpPOIe MEKIVCIUIIIMHAPHOTO Xapakrepa. [IpaBo-
BYI0 IPUPOLY JIUILIEHNSI CBOOOABI 06YC/IOB/IMBAET KOM-
IIJIEKC YTOJIOBHO-IIPABOBBIX, YTOJIOBHO-MUCITOHUTETb-
HBIX U YTOJIOBHO-IIPOLIECCYaIbHBIX HOPM Y MHCTUTYTOB.
Kpome Toro, aToT cTaTyc GOpMUPYETCS IO, BIUSHIEM
TPYIIIT OGIIEeCTBEHHBIX OTHOIIEHMIT, KOTOPbI€ BO3HMU-
KaloT B cepe MPaBOBOrO PEryIMpoBaHUS CymeO6HO

63TI/I MePbI MOT'YT OBITh Ha3HAYEHBI CyooOM IICUXUYECKU GOJIbHBIM JinaM, COBepiMBIINM O6H.[eCTB€HHO OITaCHbIe OesHU, ITpeay-
CMOTpEHHbIE VK, JinaM, COBEPUIMBIIMM IPECTYIVIEHUS B COCTOSSHUN YMEHBH.IQHHOVI BMEHAEMOCTH, JiMliaM, COBEPIIMBIINM IIpe-
CTYIUVIEHMA U CTPAAA0IINMM XPOHNYECKMM aJIKOTOJIM3MOM, HapKOMaHVIeﬁ VI TOKCMKOMaHMeIA.
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Y IeHUTEeHLIMapHOi MICUXOIOTUN, COLMOIOTUMN, TIpe-
IyTIpeskaeHus U MpodUIaKTUKY TPeCTYIUIeHU U [Ip.
[TpaBoBOe peryaupoBaHye JIUIIeHNs] CBOOOIbI KaKk
Mepbl YTOJIOBHO-TIEHAIbHOV OTBETCTBEHHOCTU HE UC-
YepIibIBaeTCs TObKO YTOIOBHO-IIPaBOBBIMY HOPMaMu
0 TMOpsiIKe ee Ha3sHAYeHMS] UM MHOTO NPpUMEeHEeHMUSI.
C maHHOI MepoJi CBSI3aH KOMIUIEKC Peryamnpyroummux
HOPM YTOJIOBHO-UCITOIHUTENBHOTO (Hanmpumep, nud-

dbepeHUMANVS ¥ MHAVMBUAYaIU3ALUST UCIIOTHEHUS
JAULIeHUs CBOOOABI) M YTrOIOBHO-IIPOLECCYATbHOTO
3aKOHOZaTe/lbCTBa. KOMILJIEKCHBIN MPaBOBOI CTATYC
JIAIIEHUS] CBOOObI, BKIIOYAIOIINI HOPMBI CMEKHBIX
oTpacieil ¥ moJoTpac/iell 3aKOHOAATeNbCTBA, 103BO-
JISIET TOBOPUTDb O IeHUTEHIMaPHOM TUIIEe YTOJIOBHOI
OTBETCTBEHHOCT! pecolMaan3anioHHO-peabuanTa-
LMOHHOI'O XapaKTepa.
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